
CERTIFICATION OF POSTING 
On October 20, 2022, at 10:00 AM, Kim Henderson did post the above AGENDA as public notice of the October 
27, 2022 meeting. The official notice is placed on the front entrance of the Delta County Courthouse located at 
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DELTA COUNTY BOARD OF ADJUSTMENT 
Special Meeting 

 
Administration Building – Board Room 

560 Dodge St., Delta, CO 81416 
Thursday, October 27, 2022 @ 5:30 p.m.  

 
Mike Twamley, Chair 

Brett Hilling, Vice-Chair 
 

Carl Holm, Director 
 

Instructions for Public Participation:  
The public can join the meeting remotely by registering in advance of the meeting at: 

 

 https://us02web.zoom.us/meeting/register/tZ0ufu6grDIiE9LFgFpKEZBzav8fdG_U3gf_ 
 

After registering, you will receive a confirmation email containing information about joining the meeting. 
 

You can also obtain a copy of the agenda for this meeting at: 
 

https://www.deltacounty.com/AgendaCenter/Delta-County-Board-of-Adjustment-8  

             
 

AGENDA 

 
5:30 P.M. – CALL TO ORDER 
 
ROLL CALL 
 Mike Twamley, District 1 
 Brett Hilling, District 2 
 Mark Roeber, District 3 
 
A. PUBLIC COMMENTS 

This is time set aside for the public to comment on matters not on the agenda.  The 
Chair may set a time limit for speakers. 

 
B. AGENDA ADDITIONS, DELETIONS, AND CORRECTIONS 

The Board of Adjustment Secretary will announce changes to the agenda that arose 
after posting of the agenda.   

 
C. MEETING MINUTES 

1. Regular Board of Adjustment meeting of October 13, 2022.  
RECOMMENDATION: Approve the action minutes as presented. 

 
  

https://us02web.zoom.us/meeting/register/tZ0ufu6grDIiE9LFgFpKEZBzav8fdG_U3gf_
https://www.deltacounty.com/AgendaCenter/Delta-County-Board-of-Adjustment-8
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D. SCHEDULED ITEMS 
 

1. PLN22-014 (Norell)  
Consider variances reducing the minimum lot size from 20 acres in the A20 zoning 
district located on 2200 Road, south of H Road (Parcel:345513100024), Delta.  
RECOMMENDATION: Staff recommends that the Board of Adjustments (BOA): 

a. Consider required variance criteria and findings as they apply to PLN22-
014 (Norell); 

b. Provide direction to either Approve, Conditionally Approve, or lot size 
variance(s) to subdivide a 30-acre parcel into three (3) lots in the A20 
zoning designation located off of 2200 Road in Delta (Parcel 
345513100024/Norell). 

c. Authorize the Director to prepare a Resolution reflecting the BOA 
direction, including evidence relative to the required findings, and 
conditions (as applicable).  

 
2. PLN22-148 (Kenyon) 

Consider to reduce the required lot size form a 5.0 acre minimum in the A5 zoning 
district located at 24689 Timothy Road (Parcel: 319309100017), Cedaredge. 
RECOMMENDATION: Staff recommends that the Board of Adjustments (BOA): 

a. Consider required variance criteria and findings as they apply to PLN22-
148 (Kenyon); 

b. Provide direction to either Approve, Conditionally Approve, or Deny lot 
size variance(s) to subdivide a 3-acre lot into two (2) lots in the A5 zoning 
designation located at 24689 Timothy Road, Cedaredge, (Parcel 
319309100017/Kenyon). 

c. Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 

 
E. BOARD COMMENTS, REQUESTS AND REFERRALS 

This is time set aside for the Board of Adjustments to comment, request, or refer a 
matter that is not on the agenda for future consideration.  

 
F. DEPARTMENT REPORT 

1. Consider a Board of Adjustments meeting in December 
 
ADJOURNMENT 

Adjourn to a Special Meeting on Thursday, November 17, 2022 at 5:30 pm in Delta. 
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 MINUTES 

BOARD OF ADJUSTMENTS  

SPECIAL MEETING 

DELTA COUNTY 
560 DODGE ST, DELTA, CO 81416 

October 13, 2022 
 

Chairman Mike Twamley called the meeting to order at 5:30 p.m. in the Administration Building Commissioner’s Meeting 
Room.  
 
ROLL CALL 
Board of Adjustments Members in Attendance:                                    Members Absent:                            
Mike Twamley, District 1       Brett Hilling, District 2 
Mark Roeber, District 3         
 
Planning Staff in Attendance:  
Delta County Community Development & Natural Resource Director, Carl Holm 
Delta County Planning & Community Development Planner I, Angie Kemp 
Delta County Planning & Community Development Administrative Assistant, Kim Henderson 
Delta County Code Compliance Officer, Everett Neil 
 

A. PUBLIC COMMENT 
None 

 
B. AGENDA ADDITIONS, DELETION, AND CORRECTIONS 

None 
 

C. MEETING MINUTES 
a. Regular Board of Adjustment meeting of August 25, 2022 
b. Regular Board of Adjustment meeting of September 6, 2022 

RECOMMENDATION: Approve the action minutes as presented.  
 
Mark Roeber moved to approve the meeting minutes as presented. Mike Twamley stepped down and 
seconded the motion.  
 
Motion carried unanimously 
 

D. PUBLIC HEARING ITEMS: 
1. 2022 Land Use Code Update 

Public Hearing to consider the 2022 Delta County Land Use Code Update (Released 9/21/2022). 
RECOMMENDATIONS: Staff recommends that the Board of Adjustment recommend changes to the Planning 
Commission for inclusion in the certified copy recommended to the Board of County Commissioners.   

 
Planning Director, Carl Holm provided clarification on items noted in the written questions/comments from 
Wilmore and Company (dated 11 October 2022):  

a. Variances/Administrative Modifications.  Currently the LUC requires all lots smaller than the minimum 
to go to the BoA.  Proposed changes would create criteria where the Director could approve a 
variance to lot size.  If it does not meet any one of the criteria, it must go to the Board of Adjustments. 
A Sketch Plan can be submitted for an initial consult (no fee) or with a pre-application (fee) to assess 
if the applicant wants to move forward.   
The Board of Adjustments supports review of the Variance and Minor Plat with a Sketch/Site Plan 
with enough detail where it would be conditioned for a Final Plat. 

b. Boundary Line Adjustments (BLA).  It is agreed that BLA is not a subdivision from a surveying 
perspective, and is not subject to the same level of standard for the survey work as a subdivision.  
While a BLA does (can) not create a new lot, it revises the configuration of lots by moving at least one 
property line.  As such, it would be subject to development review to assess meeting applicable 
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development standards such as setbacks and septic.  There was discussion what should or shouldn’t 
be required for a BLA specifically for non-habitable (vs non-residential) structures.   
The Board of Adjustments recommends the setbacks for all structures remain the same in BLA as 
they do in the Subdivision Regulations.  The applicant can process a Variance if needed.  

c. Fee Title Split.  Can be created by pre-existing conditions or new dedication (provided it is accepted 
by an entity (e.g., County, US Govt, Railroad, etc.)  If land was (or is) dedicated by Fee Title and 
accepted, it would effectively split the property and create two legal parcels.  This means that we 
need to be diligent in our review of plats with roads that could create new parcels.  If land has been 
dedicated, and accepted, in Fee Title, it is at the owner’s discretion to keep as one parcel or record a 
Boundary Survey to effectuate separate parcels.  

d. Subdivision Design.  Staff explained a change being proposed is specifying where the lots front a 
collector or arterial road, excluding local roads (as was previously required).  The intent is to minimize 
access on higher capacity roads.  If the lots front a local road, they can have direct access.  This 
aligns better with the Road & Bridge standards where access needs to be from the lower 
classification road.  If the lots front a collector or arterial road, a shared access is required.  This does 
not need to be a dedicated public road, can be an easement.   

e. Standard plat notes and signature blocks have been added to the Land Use Code from the 
Subdivision Regulations.  Staff agreed that the Name of the Treasurer being listed on the plat is not 
needed. The plat note relative to agricultural uses grew longer. Planning spoke with the County 
Attorney on weather it needs to include the entire list of Right to Farm. The County Attorney stated it 
does not need to be as long and include the entire list. The Boundary Line Adjustment definition is 
being revised to remove the “less than 35-acres” off the end of the definition to read clearer.  

f. Clustered Subdivisions.  Staff noted the addition of minimum Building Envelope size and a 
Stewardship Area should be a substantial portion based on projects that we reviewed, recognizing 
that the update includes more options for rezoning.  The BoA agreed with the PC to consider revising 
Stewardship Area requirements to allow options – not a one-size-fits-all - but that should be a 
subsequent LUC amendment.   

g. Cisterns for Residential Use are currently prohibited in the Land Use Code.  Proposed amendments 
would allow a cistern in certain circumstances: to use with an established water source (well), or 
when there is no available domestic water.   
 

E. BOARD COMMENT, REQUESTS AND REFERRALS 
Mark Roeber requested Planning follow up on whether a member at-large position can be added to help fill in 
when BOA members cannot attend. 

 
F. DEPARTMENT REPORT 

None 
 
Meeting adjourned at 6:29 p.m.  
 
The next Special Meeting will be held on Thursday, October 27, 2022 at 5:30 pm in the Delta County Administration 
Building, Delta, CO.  
 
Respectfully submitted by:  
Administrative Assistant, Kim Henderson 



 

 

STAFF REPORT 

 
 

Board of Adjustment 
Board Room 

560 Dodge Street, Delta, CO 81416 
 

Thursday, October 27, 2022 @ 5:30 p.m.  
 

PLN22-014 (Norell) 
 

Consider variances reducing the minimum lot size from 20 acres in 
the A20 zoning district located on 2200 Road, south of H Road 

(Parcel: 345513100024), Delta. 
 

 
PROJECT INFORMATION: 
Property Owner: Ken Norell 
Applicant:  Ken Norell 
Site Address(s):  TBD 2200 Road 
Parcel ID/Acct:  345513100024/R025729 
Parcel Size:  29.98 Acres 
Zoning:  A20 
 
Report Prepared by: Angie Kemp, Planner I 
 
RECOMMENDATION: 
Staff recommends that the Board of Adjustments (BOA): 

a) Consider required variance criteria and findings as they apply to PLN22-014 
(Norell);  

b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 
variance(s) to subdivide a 30-acre parcel into three (3) lots in the A20 zoning 
designation located off of 2200 Road in Delta (Parcel 345513100024/Norell): 

1. Lot 1 (13.012 Acres)  
2. Lot 2 (12.772 Acres)  
3. Lot 3 (2.316 Acres) [NOTE: created by dedicating, and accepting, 2200 

Road in Fee Title] 
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c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 

 
SUMMARY: 
The Norell subdivision consists of subdividing approximately 30 acres into three (3) lots 
with 2200 Road (County Road, County Maintained) splitting the property:   

 Lot 1.  Create a 13.012-acre lot with frontage on the west side of 2200 Road and 
separate individual access.  A 25-foot-wide electrical (DMEA) easement splits the 
lot.   

 Lot 2.  Create a 12.772-acre lot with frontage on the west side of 2200 Road and 
separate individual access.  

 Lot 3.  Effectuate a 2.316-acre lot with frontage on the east side of 2200 Road 
and separate individual access.  This lot would be created by dedicating right-of-
way (2200 Road) to Delta County in Fee Title.  A 25-foot-wide electrical (DMEA) 
easement straddles the east property line (12.5 feet wide within Lot 3).  In 
addition, there is a 40-foot-wide easement for the CL GK Lateral meandering 
through this lot.   

 Right of Way.  Dedicate 1.88 acres of Right-of-Way for 2200 Road to Delta 
County in Fee Title. 

 
The subject parcel is currently vacant.  None of the proposed lots meet the minimum 
acreage (20 acres) set forth in the LUC for the A20 zone.  Therefore, variances are 
required.  Proof of adequate domestic water will be required for each lot of the 
subdivision before a Final Plat is accepted/recorded.   
 
Access will need to be improved for each lot of the subdivision before a Final Plat is 
accepted/recorded.  Proposed access has not been assessed by the County Engineer.  
This will occur as part of the referral period for the subdivision if the variance is 
approved. 
 
DISCUSSION 
Zoning for this parcel is A20 so the minimum acreage for subdividing this parcel is 20 
acres per lot.  The subdivision has been designed to create two (2) lots, with a third lot 
created where 2200 Road has been dedicated.  The expressed purpose is to split two 
lots off of a larger family property in order for their kids to build residences.   
 
On September 14, 2022, a Boundary Line Adjustment (BLA) was approved 
administratively (Reception Nos: 742124-74218).  This BLA transferred 10.214 Acres 
from the subject parcel (Parcel 345513100018, Norell) to an adjacent parcel south of 
the subject parcel (Parcel 345513100022, Norell, 6687 2200 Road).  This resulted in the 
current subject parcel (345513100024) being reduced from 40.19 acres to 29.98 acres.  
Parcel 345513100025 to the south (6687 2200 Road) was increased from 70.60 acres 
to 80.46 acres.   
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This conveyance occurred to include more land with the family agricultural operation at 
6687 2200 Road, where there is irrigation.  The subject parcel does not have irrigated 
agricultural land, so there would be no impact to Ag resulting from development of this 
subdivision (Lots 1-3).  
 
The Land Use Code requires minimum setbacks (all structures, including septic) of 25 
feet from the edge of ROW for all roads (public and private) and 15 feet from all interior 
property lines.  In addition, a setback of 25 feet is required from the edge of any ditch, 
and 50 feet from the top of bank of a river, stream, or creek.  
 
The applicant has not proposed any development at this time.  Staff finds that Lot 3 is 
significantly encumbered making it difficult to develop and meet setbacks (structure and 
septic).  A ditch easement (CL GK Lateral) meandering through the center of this lot and 
a DMEA powerline along the east property line.  However, this lot exists as a result of 
2200 Road alignment, and would now be recognized as a separate legal lot by 
recording this Plat.   
 
A Plat is required to illustrate the centerline of the improved road surfaces as well as 
existing rights-of-way.  On August 19, 2002 a Quit Claim Deed to Delta County was 
recorded for a portion of 2200 Road (Reception #557976). Dedications are to be Fee 
Simple Title.  This application includes dedicating 1.88 acres of Right-of-Way for 2200 
Road to Delta County.  Engineering will have an opportunity to assess Right-of-Way 
(ROW) along the frontage abutting the County Roads (2200 Road).  Dedication in any 
form other than Fee Title (easement, road petition, etc.) requires the underlying land 
owner to continue paying property taxes even though they are not able to use that land.  
 
PROCESS 
Variances are presented at a public hearing to the Board of Adjustments (BOA) for 
either Approval, Approval with Conditions, or Denial considering the required criteria (4) 
and findings (3).  Staff finds there are no unique physical conditions and the parcel 
could be subdivided if the BOA finds that it meets the required criteria and findings. Lot 
sizes of properties in the surrounding area vary broadly, with most being larger acreage 
with some ag operation neighboring the property, there are also a large number of small 
acreage residential properties. Therefore, the primary question is if the BOA finds that 
the hardship criteria/findings are met. 
 
Actions by the BOA must be unanimous in order to pass.  Once a decision has been 
made by the BOA, the process will either proceed with the Subdivision process if 
approved, or, if denied, the applicant will have 10 (calendar) days to appeal the BOA’s 
decision to the Board of County Commissioners (BoCC).  If the BOA finds that 
variance(s) can be approved, then staff recommends four (4) conditions.   
 
Pursuant the LUC, Minor Plat (2-lot subdivisions) are handled Administratively, which 
means that the Director of Community Development and Natural Resources makes a 
final decision.  However, with road dedication, the application will go before the Board of 
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County Commissioners (BoCC) for acceptance or the dedication and the plat (with 
dedication shown).  Neither the Director nor the BoCC can act on the Minor Plat 
until/unless the Variance is approved.  The application checklist requested enough 
detail, professionally drawn, for the BOA to be able to make a fully informed decision on 
the variance, the Plat is attached (Attachment).  
 
FINDINGS 
The Land Use Code (LUC) includes four (4) criteria that must all be met for granting a 
variation of lot size. In addition, there are three (3) findings that must all be met to allow 
a variance of land use regulation. These criteria/findings are listed below with an initial 
assessment by staff: 
 
Variation to Lot Size (Criteria): Chapter 3, Section 1.A.3 of the LUC states that the 
County may approve the creation of new lots that do not conform to the size 
requirements provided they meet four (4) criteria:   
 
1. The subdivision conforms to all other requirements of the Delta County Land Use 

Code. 
 
Land Use Code calls for minimizing impact to irrigated ag lands, there is no 
irrigated land being affected.  Proof that adequate domestic water is available to 
serve all lots will be required for the subdivision.  Accesses, as approved by the 
County Engineer, shall be built to County standards and permitted as residential 
access. 
 

2. The new lots have at least the minimum dimensions set out in the standards for 
the UGA zoning district (75-foot width, 30-foot frontage). 
 
Lots 1 & 2 conform to the minimum dimension standards:  
- Lot 1 will have a minimum width of 349 feet; and  
- Lot 2 will have a minimum width of 534 feet.   
The frontage on 2200 Road is around 600 feet for each of the lots.  
 
Lot 3 is triangular in shape with 589 feet of frontage on 2200 Road.   
 

3. The size and configuration of the new lot minimizes disturbance or development 
of irrigated agricultural portions of a property, and does not interfere with wildlife 
habitat. 
 
The Land Use Code calls for minimizing impact to irrigated ag lands. All irrigation 
water rights owned by the Norell family are utilized on a parcel to the south of the 
subject parcel.  This subdivision as proposed, will have no impact on irrigated ag 
lands. 
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4. The Final Plat is annotated such that no further subdivision of each lot created by 
this subsection is allowed. 
 
If variance(s) is/are approved, the LUC requires a condition that restricts further 
subdivision. The BoCC has expressed concern with restriction in perpetuity.  
Staff recommends a plat note restricting further subdivision for 15 years where a 
variance to lot size is required.   

 
Variance (Findings): Chapter 10, Section 2 of the LUC states that no variance shall be 
authorized unless the Board of Adjustment (BOA) makes three findings: 
   
1. Due to the exceptional narrowness, shallowness, or shape of the subject 

property on the effective date of this Code, or exceptional topographic conditions, 
or other extraordinary and exceptional situation or condition of the subject 
property, the strict application of a regulation in this Code would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property. 
 
The question is if the BOA finds that holding to the strict regulations for A20 
zoning “would result in peculiar and exceptional practical difficulties to, or 
exceptional and undue hardship upon, the owner of the subject property.”   
 

2. A variance from strict application of the regulations at issue would relieve such 
difficulties or hardship. 
 
Pursuant to the Land Use Code, adequacy to sunlight for solar energy devices 
installed after January 1980 can be a possible consideration in determining 
difficulty or hardship.  Staff finds that there is no solar on the property to be 
considered in determining difficulty or hardship.   
 

3. The requested variance would not create a substantial detriment to the public 
good or substantially impair the intent and purpose of this Code. 
 
Zoning is applied broadly, but we recognize that it may not fit every situation. Lot 
sizes vary in this immediate area, and there are distinct sections that are irrigated 
ag land, and other that are adobe dirt with residential uses. 
 
The variance process affords an avenue to request a smaller lot if required 
criteria/findings can be justified (e.g., physical constraint, hardship). Staff 
interprets that the exception for a variation to lot size is to create a single 
exception to address a unique situation.  
 
Lot 3 is significantly encumbered (irrigation ditch) making it difficult to develop 
and meet setbacks (structure and septic).  However, this lot exists as a result of 
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2200 Road alignment. The expressed purpose for Lots 1 & 2 is to create 
properties from the family ranch for the children to build residences.   
 

Findings/Hardship 
The ability to approve any variance depends largely on defining unnecessary/undue 
hardship. There is no simple formula for determining, what is enough. Hence, the BOA 
holds a quasi-judicial hearing and renders a decision based on evidence presented.  
 
Hardship should be more than mere inconvenience or a preference for a more lenient 
standard.  An applicant should demonstrate how their situation compares to others 
subject to the same restriction in the vicinity of their project. For example, 1) does strict 
compliance with the Code totally prevent improvement of the property in a manner 
which is reasonable, customary and consistent with other properties in the area; or (2) 
are there conditions peculiar to the property that cause practical difficulty in strict 
compliance with the ordinance, due to significant or unjustified expense in light of the 
scope of the project, destruction or demolition of attractive features of the property, or 
similar reasons?   
 
An unnecessary hardship should be peculiar to the subject property, not general to the 
neighborhood or the applicant’s personal circumstances.  A hardship should not result 
from actions taken by the applicant or property owner (self-created).  For example, the 
alleged practical difficulty was not created as a result of any action taken by the 
applicant or predecessors in interest of the property which was unlawful, or which could 
have been reasonably foreseen to create difficulty in complying with the ordinance for 
future improvements. 
 
Another way of looking at variances is if granting it would create special privilege to 
this property that would not be granted to another property with similar conditions 
(size, shape) in the same zoning designation. Also, that because of special 
circumstances applicable to subject property, including size, shape, topography, 
location or surroundings, the strict application of this Code is found to deprive subject 
property of privileges enjoyed by other properties in the vicinity and under identical 
zone classification. 
 
Arguments that tend to be legally successful include the following: 
1. That the particular physical surroundings, shape or topographical condition of the 

specific property involved would bring particular hardship upon the owner (not 
just a mere inconvenience), if the strict letter of the zoning regulation were to be 
carried out; 

2. That the conditions upon which the petition for variance relates would not be 
applicable generally to other property within the same zoning district; 

3. That the purpose of the variance is not based exclusively upon a desire to make 
more money out of the property; 

4. That the alleged difficulty or particular hardship has not been created by any 
person presently having an interest in the property or by the applicant; 
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5. That the granting of the variance will not be detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood in which the 
property is located; 

6. That the proposed variance will not: 
a. Impair an adequate supply of light and air to adjacent property; 
b. Substantially increase the hazard from fire or other dangers to said property 

or adjacent property; 
c. Otherwise impair the public health, safety, comfort, morals or general welfare 

of the inhabitants of the Town/City; 
d. Diminish or impair property values within the neighborhood; 
e. Unduly increase traffic congestion in the public streets and highways; 
f. Create a nuisance; or 
g. Result in an increase in public expenditures. 

7. That the variance requested is the minimum variance that will make possible the 
reasonable use of the land, building or structure. 

 
CONDITIONS 
If the BOA finds that the variance can be approved per the required findings, the BOA 
could apply conditions to address issues as part of the subdivision review.  Staff has 
identified items that will be addressed as part of the subdivision, prior to accepting the 
Final Plat: 

 
1. The County Engineer shall determine the amount of Right-of-Way (ROW) to be 

dedicated for 2200 Road.  Dedications to Delta County require acceptance by the 
BoCC in Fee Simple Title with the Final Plat.   

 
2. The Final Plat shall be annotated such that: “No further subdivision of either lot 

created by this subsection is allowed for a period of 15 years. [Pursuant to Chapter 
3, Section 1.A.3.d (Variations to Lot Size-Criteria) and direction from the BoCC on 
how variances shall be handled].” 

 

3. Access for each lot shall be constructed and accepted by the County prior to 
accepting/recording the Final Plat.  The applicant shall submit applications for 
access.  Proposed access points will be assessed for safety and compliance by 
the County Engineering and/or Road and Bridge.  Comments will be provided to 
the applicant on how/where access shall be constructed.   

 

4. Domestic water (well or tap/meter) shall be installed prior to accepting/recording 
the Final Plat.  The applicant shall provide proof of an adequate domestic water 
supply for all lots.   
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OTHER AGENCY INVOLVEMENT 
 
The Pre-Application request form was submitted on April 8, 2022. A letter and checklist, 
along with supplemental forms and the Development Application were sent to the 
applicant on March 25, 2022. The completed forms were turned in on April 8, 2022.  
 
A Plat for a Boundary Line Adjustment was submitted to planning on August 3, 2022 
and fees for processing the Boundary Line Adjustment were received on August 8, 
2022. On September 12, 2022 the final plat and deeds were received for the BLA along 
with a fee for the variance hearing for the subsequent subdivision. 
 
The variance process itself does not generally involve other agencies.  However, a 
public notice was sent to neighboring property owners, interested parties, and posted on 
the subject property. When/If a subdivision is processed, it will be referred to adjacent 
property owners and agencies for a 21-day comment period which could affect the 
subdivision. 
 
Attached material: list, in order as attached 

 Plat 
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STAFF REPORT 

 
 

Board of Adjustment 
Board Room 

560 Dodge Street, Delta, CO 81416 
 

Thursday, October 27, 2022 @ 5:30 p.m.  
 

PLN22-148 (Kenyon) 
 

Consider to reduce the required lot size from a 5.0 acre minimum in 
the A5 zoning district.  The subject property is a 3-acre parcel located 

at 24689 Timothy Road (Parcel: 319309100017), Cedaredge. 
 

 
PROJECT INFORMATION: 
Property Owner: Stanley and Stacey Kenyon 
Applicant:  Stanley and Stacey Kenyon 
Site Address(s):  24689 Timothy Road, Cedaredge 
Parcel ID/Acct:  319309100017 / R001917 
Parcel Size:  3.00 Acres 
Zoning:  A5 
 
Report prepared by: Angie Kemp, Planner I 
 
RECOMMENDATION: 
Staff recommends that the Board of Adjustments (BOA): 

a) Consider required variance criteria and findings as they apply to PLN22-148 
(Kenyon);  

b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 
variance(s) to subdivide a 3.0-acre lot into two (2) lots in the A5 zoning 
designation located at 24689 Timothy Road, Cedaredge (Parcel 
319309100017/Kenyon): 

a. Lot 1 (2.87 Acres) 
b. Lot 2 (1.13 Acres) 
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c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 

 
SUMMARY: 
Mr. and Mrs. Kenyon, owners, are seeking a 2-lot subdivision (Minor Plat) from an 
approximately 3-acre parcel with frontage on Timothy Road (County Road, County 
maintained).  The site is used for residential purposes and the expressed reasoning for 
a subdivision is for family purposes, the owner wishes to allow their son to own Lot 2 
and build a residence there.  
 
The zoning is A5, so, the minimum acreage for subdividing this parcel is 5 acres per lot. 
The subdivision has been designed to create two (2) lots; 
 
 Lot 1 (2.87 Acres) includes frontage on Timothy Road with an existing residence 

(24689 Timothy Road).   
 
 Lot 2 (1.13 Acres) A shared access is proposed, and Lot 2 has no frontage onto 

a roadway, so and easement will need to be provided for legal access. 
 
The site has not developed in a way that is conducive to splitting the lot.  Lot 1 has a 
variety of structures, vehicles, and septic on both sides of the existing driveway.  As a 
result, access to Lot 2 would require meandering through Lot 1 in order to access the 
future home.  A 30-foot-wide easement using the existing driveway alignment would be 
difficult or impossible to achieve given the configuration of existing development (septic, 
existing home, etc.).  Staff has received a neighbor comment stating they are not in 
favor of this proposal (Attached).   
 
Prior to submittal, Planning staff explained, informally, concerns with the proposed 
design and that staff does not support/recommend this project because splitting off the 
back portion without frontage or good/clean access is not good planning.  In addition, 
staff finds that splitting this lot would not be consistent with the surrounding properties.  
The proposed design does not meet the minimum dimensions for a variance without a 
30-foot road frontage.  
 
DISCUSSION: 
Neither lot meets the minimum acreage set forth in the LUC for the A5 zone so 
variances are required before a subdivision can be processed. There is an existing 
residence that would remain on Lot 1.  Environmental Health was unable to locate a 
septic permit so the current system will need to be permitted, regardless of the 
subdivision.  
 
The application notes that a public water tap # 2971 serves the residence, but 
documentation from the water purveyor has not been submitted.  Proof of water will 
need to be provided for the new lot, and the tap/meter installed, prior to recording a Plat.   
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There is an existing access from Timothy Road that is proposed to serve both lots.  If 
approved, the access will need to meet shared driveway standards.  Easements for 
access will need to be established, and future prospective landowners will need to be 
made aware of the difficult configuration being created.  Based on criteria in the Land 
Use Code, staff offered an alternative to obtain an access easement following the 
domestic waterline shown along the east property line where an existing access is on a 
neighboring property. The neighbor would need to grant an easement for access in this 
case. 
 
Engineering will have an opportunity to assess the subdivision and may request 
additional Right-of-Way (ROW) along the frontage abutting Timothy Road (County 
Road, County maintained). A Plat is required to illustrate the centerline of the improved 
road surfaces as well as existing rights-of-way. Dedications are to be Fee Simple Title. 
Any other form (easement, road petition, etc.) requires the underlying land owner to 
continue paying property taxes even though they are not able to use that land. Should 
dedication be required, the lot size will be affected for Lot 1 causing difficulty for any 
future redevelopment or relocation of septic, should a replacement be necessary in the 
future. 
 
PROCESS 
Variances are presented at a public hearing to the Board of Adjustments (BoA) for 
either Approval, Approval with Conditions, or Denial considering the required criteria (4) 
and findings (3).  Staff finds that the parcel could be subdivided if the BoA finds that it 
meets the required criteria and findings. Lot sizes of properties in the surrounding area 
vary broadly. Therefore, the primary question is if the BoA finds that the hardship 
criteria/findings are met. 
 
The LUC requires a unanimous vote of the BoA in order to pass.  Once a decision has 
been made by the BoA, the process will either proceed with the Subdivision process if 
approved, or, if denied, the applicant will have 10 (calendar) days to appeal the BoA’s 
decision to the Board of County Commissioners (BoCC).  If the BoA finds that 
variance(s) can be approved, then staff recommends six (6) conditions (listed below).   
 
Pursuant the LUC, Minor Plat (2-lot subdivisions) are handled Administratively, which 
means that the Director of Community Development and Natural Resources makes a 
final decision.  If there is road dedication, however, the application will go before the 
Board of County Commissioners (BoCC) for acceptance or the dedication and the plat 
(with dedication shown). The Director nor the BoCC cannot act on the Minor Plat 
until/unless the Variance is approved. The application checklist requested enough 
detail, professionally drawn, for the BoA to be able to make a fully informed decision on 
the variance. The Site Plan is attached. (Attachment).  
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FINDINGS 
The Land Use Code (LUC) includes four (4) criteria that must all be met for granting a 
variation of lot size. In addition, there are three (3) findings that must all be met to allow 
a variance of land use regulation. These criteria/findings are listed below with an initial 
assessment by staff: 
 
Variation to Lot Size (Criteria): Chapter 3, Section 1.A.3 of the LUC states that the 
County may approve the creation of new lots that do not conform to the size 
requirements provided they meet four (4) criteria:   
 
1. The subdivision conforms to all other requirements of the Delta County Land Use 

Code. 
 
The Land Use Code requires minimum setbacks (all structures, including septic) 
of 25 feet from the edge of ROW for all roads (public and private) and 15 feet 
from all interior property lines.  In addition, a setback of 25 feet is required from 
the edge of any ditch, and 50 feet from the top of bank of a river, stream, or 
creek.  
 
Staff finds that the site has existing structures that must meet the setback 
requirements to the proposed boundary lines, and not encroach into an access 
easement for Lot 2.  Access shall be built to County standards and permitted as 
a shared residential access.   
 

2. The new lots have at least the minimum dimensions set out in the standards for 
the UGA zoning district (75-foot width, 30-foot frontage). 
 
Both lots conform to the minimum dimension standards for width.  However, Lot 
2 does not meet the minimum standard of 30 feet of road frontage, there is no 
frontage as designed. Access to Lot 2 would require a meandering easement 
through Lot 1 in order to access their future home.  A 30-foot-wide easement 
using the existing driveway alignment would be difficult or impossible to achieve 
given the configuration of existing development (septic, existing home, etc.).   
 

3. The size and configuration of the new lot minimizes disturbance or development 
of irrigated agricultural portions of a property, and does not interfere with wildlife 
habitat. 
 
The Land Use Code calls for minimizing impact to irrigated ag lands. This is 
residential and wooded land; no irrigation water exists.  
 

4. The Final Plat is annotated such that no further subdivision of each lot created by 
this subsection is allowed. 
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If variance(s) is/are approved, the LUC requires a condition that restricts further 
subdivision.  Staff recommends a plat note restricting further subdivision in this 
case, where variances to lot size are required.   

 
Variance (Findings): Chapter 10, Section 2 of the LUC states that no variance shall be 
authorized unless the Board of Adjustment (BoA) makes three findings: 
 
1. Due to the exceptional narrowness, shallowness, or shape of the subject 

property on the effective date of this Code, or exceptional topographic conditions, 
or other extraordinary and exceptional situation or condition of the subject 
property, the strict application of a regulation in this Code would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property. 
 
The question is if the BoA finds that holding to the strict regulations for A5 zoning 
“would result in peculiar and exceptional practical difficulties to, or exceptional 
and undue hardship upon, the owner of the subject property.”  There are no 
physical constraints restricting use of this lot.  The challenge is created by 
wanting to subdivide a property that was not developed with subdivision in mind.   
 

2. A variance from strict application of the regulations at issue would relieve such 
difficulties or hardship. 
 
Pursuant to the Land Use Code, adequacy to sunlight for solar energy devices 
installed after January 1980 can be a possible consideration in determining 
difficulty or hardship.  Staff finds that there is no solar on the property to be 
considered in determining difficulty or hardship.  Splitting this lot as proposed and 
designed would not be consistent with the surrounding properties.   
 

3. The requested variance would not create a substantial detriment to the public 
good or substantially impair the intent and purpose of this Code. 
 
Zoning is applied broadly, but we recognize that it may not fit every situation. The 
variance process affords an avenue to request a smaller lot if required 
criteria/findings can be justified (e.g., physical constraint, hardship). Staff 
interprets that the exception for a variation to lot size is to create a single 
exception to address a unique situation. Easements for access would need to be 
established, and future prospective landowners would need to be made aware of 
the difficult configuration being created. 

 
Findings/Hardship 
The ability to approve any variance depends largely on defining unnecessary/undue 
hardship. There is no simple formula for determining, what is enough. Hence, the BOA 
holds a quasi-judicial hearing and renders a decision based on evidence presented.  
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Hardship should be more than mere inconvenience or a preference for a more lenient 
standard.  An applicant should demonstrate how their situation compares to others 
subject to the same restriction in the vicinity of their project. For example, 1) does strict 
compliance with the Code totally prevent improvement of the property in a manner 
which is reasonable, customary and consistent with other properties in the area; or (2) 
are there conditions peculiar to the property that cause practical difficulty in strict 
compliance with the ordinance, due to significant or unjustified expense in light of the 
scope of the project, destruction or demolition of attractive features of the property, or 
similar reasons?   
 
An unnecessary hardship should be peculiar to the subject property, not general to the 
neighborhood or the applicant’s personal circumstances.  A hardship should not result 
from actions taken by the applicant or property owner (self-created).  For example, the 
alleged practical difficulty was not created as a result of any action taken by the 
applicant or predecessors in interest of the property which was unlawful, or which could 
have been reasonably foreseen to create difficulty in complying with the ordinance for 
future improvements. 
 
Another way of looking at variances is if granting it would create special privilege to 
this property that would not be granted to another property with similar conditions 
(size, shape) in the same zoning designation. Also, that because of special 
circumstances applicable to subject property, including size, shape, topography, 
location or surroundings, the strict application of this Code is found to deprive subject 
property of privileges enjoyed by other properties in the vicinity and under identical 
zone classification. 
 
Arguments that tend to be legally successful include the following: 
1. That the particular physical surroundings, shape or topographical condition of the 

specific property involved would bring particular hardship upon the owner (not 
just a mere inconvenience), if the strict letter of the zoning regulation were to be 
carried out; 

2. That the conditions upon which the petition for variance relates would not be 
applicable generally to other property within the same zoning district; 

3. That the purpose of the variance is not based exclusively upon a desire to make 
more money out of the property; 

4. That the alleged difficulty or particular hardship has not been created by any 
person presently having an interest in the property or by the applicant; 

5. That the granting of the variance will not be detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood in which the 
property is located; 

6. That the proposed variance will not: 
a. Impair an adequate supply of light and air to adjacent property; 
b. Substantially increase the hazard from fire or other dangers to said property 

or adjacent property; 
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c. Otherwise impair the public health, safety, comfort, morals or general welfare 
of the inhabitants of the Town/City; 

d. Diminish or impair property values within the neighborhood; 
e. Unduly increase traffic congestion in the public streets and highways; 
f. Create a nuisance; or 
g. Result in an increase in public expenditures. 

7. That the variance requested is the minimum variance that will make possible the 
reasonable use of the land, building or structure. 

 
CONDITIONS 
If the BOA finds that the variance can be approved per the required findings, the BOA 
could apply conditions to address issues as part of the subdivision review.  Staff has 
identified items that will be addressed as part of the subdivision, prior to accepting the 
Final Plat: 

 
1. The Minor Plat shall illustrate the centerline of the improved road surface.  County 

Engineer shall determine if Right-of-Way (ROW) is to be dedicated for Timothy 
Road.  Dedications to Delta County require acceptance by the BoCC in Fee Simple 
Title.   

 
2. The Final Plat shall be annotated such that “No further subdivision of either lot 

created by this subsection is allowed. [Pursuant to Chapter 3, Section 1.A.3.d 
(Variations to Lot Size-Criteria)].” 

 
3. The owners shall obtain a permit for the existing wastewater treatment system from 

Environmental Health.  Said system shall be illustrated on the Minor Plat.  Review 
will be conducted by County Environmental Health in order to better understand the 
feasibility of this subdivision given the location of the septic system.  Revisions may 
be required that significantly affect the subdivision design.  

 

4. Domestic water (well or tap/meter) shall be installed prior to accepting/recording the 
Final Plat.  The applicant shall provide proof of an adequate domestic water supply 
for all lots.   

 

5. An access easement must be granted through Lot 1 for Lot 2.  Access shall be 
constructed and accepted by the County prior to accepting/recording the Final Plat.  
The applicant shall submit an application for access.  The County Engineer will 
assess access options and the access shall built to shared access standards. 

 

6. A shared access maintenance agreement will need to be created and recorded with 
the County Clerk and Recorder along with the Final Plat. 
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OTHER AGENCY INVOLVEMENT 
 
The Development Application form was submitted on August 30, 2022.  Variance fees 
were submitted September 9, 2022.  A letter and checklist were sent to the applicant on 
September 23, 2022.  
 
The variance process itself does not generally involve other agencies.  However, a 
public notice was sent to neighboring property owners, interested parties, and posted on 
the subject property.  When/If a subdivision is processed, it will be referred to adjacent 
property owners and agencies for a 21-day comment period which could affect the 
subdivision. 
 
PUBLIC COMMENT 
 
Joe Schlaefer 24810 Timothy Road, Cedaredge; Not in favor of the Subdivision. 
Concerns were noted about traffic on the dead-end street, lot size being too small to fit 
in the area (in A5), adverse effects on other properties in the area, safety hazards for 
neighbors with increases in traffic. 
 
Doris McGuire 24810 Timothy Road, Cedaredge; Not in favor of the Subdivision. 
Concerns were noted about traffic on the dead-end street, lot size being too small to fit 
in the area (in A5), adverse effects on other properties in the area, safety hazards for 
neighbors with increases in traffic. 
 
 
Attached material: list, in order as attached 
 

 Variance Application Materials 
 Site Plan 
 Public Comments 

 

 









Kim Henderson <khenderson@deltacounty.com>

public notice PLN22-148/Kenyon Subdivision

1 message

Joe Schlaefer Mon, Oct 17, 2022 at 3:11 PM
To: planning@deltacounty.com

Joe Schlaefer

 Timothy Road

Cedaredge, CO 81413-8156

Angie Kemp, Planner I

295 W. 6th Street

Delta, Co 81416

Dear Ms. Kemp:

I am writing concerning the Board of Adjustment Hearing on
Case PLN22-148 Kenyon

Subdivision. I am not in favor of this proposed
property adjustment.

Currently the project site is zoned Agriculture 5-acre.
However, since the described

parcel is 3 acres I would assume there has already been a
zoning change.  And since

PLN22-148 is less than the minimum 5 acres limit I am not in
favor of a further division.

This change will adversely affect the property value in the area. 

In addition to the decrease in the value of the homes and
property, because of our close proximity to the property I
believe we would be negatively
affected by the additional population and traffic. Based on current traffic and density
of population I recommend that the project site not be reduced to two lots of 1.13
acres and 2.87 acres.

There are 17 households that currently reside on and use
Timothy Road. Timothy Road is not a thru road and as a
dead end we receive a lot of
traffic going each way. There are multiple driveways already near where the proposed
property would be.

In addition, there are a number of families with children
who enjoy riding their bicycles, scooters and four-wheelers
on Timothy Road and I believe the
increased traffic would present an additional safety hazard.

I plan to attend the hearing on October 27 and would be
happy to answer any questions

that you might have at that time.

Thank you.

Sincerely,

Joe Schlaefer

public notice PLN22-148 Kenyon Subdivison 10-17-22.pdf

3293K

https://www.google.com/maps/search/24810+Timothy+Road+%0D%0A%0D%0A+Cedaredge,+CO+81413-8156?entry=gmail&source=g
https://www.google.com/maps/search/295+W.+6th+Street+%0D%0A%0D%0A+Delta,+Co+81416?entry=gmail&source=g
https://www.google.com/maps/search/295+W.+6th+Street+%0D%0A%0D%0A+Delta,+Co+81416?entry=gmail&source=g
https://mail.google.com/mail/u/0/?ui=2&ik=f8f280195f&view=att&th=183e7c9bf6f1c4f9&attid=0.1&disp=attd&realattid=f_l9d9qbqd0&safe=1&zw
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