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DELTA COUNTY BOARD OF ADJUSTMENT 
 

Administration Building – Board Room 
560 Dodge St., Delta, CO 81416 

Thursday, April 28, 2022 @ 5:30 p.m.  
 

Mark Roeber, Chair 
Brett Hilling, Vice-Chair 

Carl Holm, Director 
 

Instructions for Public Participation:  
The public can join the meeting remotely by registering in advance of the meeting at: 

 

 https://us02web.zoom.us/meeting/register/tZ0ufu6grDIiE9LFgFpKEZBzav8fdG_U3gf_ 
 

After registering, you will receive a confirmation email containing information about joining the meeting. 
 

You can also obtain a copy of the agenda for this meeting at: 
 

https://www.deltacounty.com/AgendaCenter/Delta-County-Board-of-Adjustment-8  

             
 

REGULAR AGENDA 

 
5:30 P.M. – CALL TO ORDER 
 
ROLL CALL 
 Mike Twamley, District 1 
 Brett Hilling, District 2 
 Mark Roeber, District 3 
 
A. PUBLIC COMMENTS 

This is time set aside for the public to comment on matters not on the agenda.  The 
Chair may set a time limit for speakers. 

 
B. AGENDA ADDITIONS, DELETIONS, AND CORRECTIONS 

The Board of Adjustment Secretary will announce changes to the agenda that arose 
after posting of the agenda.   

 
C. SCHEDULED ITEMS 

 
1. Meeting Minutes 

a. February 24, 2022 
RECOMMENDATION: Approve the action minutes as presented 

 
2. PLN21-005 (Klaseen)  

Consider a variance reducing the required lot size for one (1) lot in the A-35 zone; 
from 35.0 acres minimum to 5.030 acres (Lot 2). The subject property is a 41.89-
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acre parcel located on the north side of Redlands Mesa Road in Hotchkiss (Parcel: 
324105300019). 
RECOMMENDATION: Staff recommends that the Board of Adjustment (BOA): 
a) Consider required variance criteria and findings as they apply to PLN21-005 

(Klaseen);  
b) Provide direction to either Approve, Conditionally Approve, or Deny a lot size 

variance for one (1) lot in the A-35 zoning designation located on the north 
side of Redlands Mesa Road in Hotchkiss (Parcel: 324105300019); and   

c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 
 

3. PLN21-089 (Bower)  
Consider variances reducing the required lot size for two (2) lots in the A-5 zone; 
from 5.0 acres minimum to 1.21 acres (Lot 1) and 2.16 acres (Lot 2). The subject 
property is a 3.37-acre parcel located at 3659 & 3663 2000 Road, Delta (Parcel: 
345534103002). 
RECOMMENDATION: Staff recommends that the Board of Adjustment (BOA): 
a) Consider required variance criteria and findings as they apply to PLN21-089 

(Bower);  
b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 

variance(s) for two (2) lots in the A-5 zoning designation located at 3659 & 
3663 2000 Road (Parcel: 345534103002); and  

c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 
 

4. PLN22-011 (Mitchell/Brill-Key)  
Consider variances reducing the required lot size for two (2) lots in the A-20 zone; 
from 20.0 acres minimum to 9.286 acres (Lot 1) and 10.173 acres (Lot 2). The 
subject property is a 20-acre parcel located at 36908 & 36904 M50 Road and 
12401 3700 Road (Parcel: 324316400027). 
RECOMMENDATION: Staff recommends that the Board of Adjustment (BOA): 
a) Consider required variance criteria and findings as they apply to PLN22-011 

(Mitchell/Brill-Key);  
b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 

variance(s) for two (2) lots in the A-20 zoning designation located at 36908 & 
36904 M50 Road and 12401 3700 Road (Parcel: 324316400027); and  

c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 
 

D. BOARD COMMENTS, REQUESTS AND REFERRALS 
This is time set aside for the Board of Adjustments to comment, request, or refer a 
matter that is not on the agenda for future consideration.  

 
E. DEPARTMENT REPORT 

This is time set aside for the Director to report on matters affecting the Department. 
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ADJOURNMENT 

Adjourn to a Regular Meeting on Thursday, May 26, 2022 at 5:30 pm in Delta. 
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REGULAR BOARD OF ADJUSTMENTS MEETING MINUTES 

DELTA COUNTY 
560 DODGE ST, DELTA, CO 81416 

February 24, 2022 
 

Chairman Mark Roeber called the meeting to order at 5:33 p.m. in the Administration Building Commissioner’s Meeting 
Room.  
 
ROLL CALL 
Board of Adjustments Members in Attendance:   
Mike Twamley, District 1 
Brett Hilling, District 2  
Mark Roeber, District 3 
 
Planning Staff in Attendance:  
Delta County Community Development & Natural Resource Director, Carl Holm 
Delta County Planning & Community Development Planner I, Angie Kemp 
Delta County Planning & Community Development Administrative Assistant, Kim Henderson 
Delta County Administrator, Robbie LeValley 
 

A. PUBLIC COMMENT 
None 

 
B. AGENDA ADDITIONS, DELETION, AND CORRECTIONS 

None 
 

C. APPROVAL OF CONSENT AGENDA 
 
Item #1:  Meeting Minutes for January 27, 2022.  
 
Item #2: PLN21-021/Cottrell; Adopt a Resolution denying variances to lot size for a 2-lot subdivision (Minor 

Plat) in the A-5 zoning district; Lot 15-A (1.305 acres), Lot 15-B (1.000 acres).    
 RECOMMENDATION: Approve a Resolution with findings and evidence reflecting the 1/27/22 

BOA action to deny the variance for PLN21-021/Cottrell.  
 
Item #3:  PLN21-071/Armstrong; Amend the application for a 5-Lot Clustered Subdivision (Preliminary Plat) 

– No Variance(s) Required.  
 RECOMMENDATION: Accept a status report for PLN21-071/Armstrong 
 
Motion/Seconded: Mike Twamley moved to approve the Consent Agenda. Brett Hilling seconded the motion.  
 
Action:  Motion carried unanimously. 
 

D. SCHEDULED ITEMS: 
 
Item #1  PLN21-075/Pipher 
 Consider variance to lot size for a 2-lot subdivision (Minor Plat) in the A-35 zoning district: Lot 1 

(3.193 acres), Lot 2 (35.0 acre). The property is located at 42044 Long Gulch Road, Crawford 
(Parcel: 350320200004). 

 RECOMMENDATION: Staff recommends that the Board of Adjustment (BOA): 
a. Consider the required variance criteria/findings as they apply to PLN21-075/Pipher;  
b. Provide direction to staff on the BOA’s Intent to Approve/Conditionally Approve/Deny a 

variance for PLN21-075/Pipher, presented as a Minor Plat creating two (2) lots in the A-35 
zoning designation located at 42044 Long Gulch Road, Crawford (Parcel: 350320200004). 

c. Continue the matter to March 24, 2022 with direction for staff to prepare a Resolution 
reflecting the BOA decision.  
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Motion/Second: Brett Hilling moved to approve PLN21-075 with staff recommendations.  Since the septic 

information had not been submitted with the application, BoA member Hilling included a condition 
for septic system location verbiage (shared by the applicant at the meeting) be clarified in the 
Resolution. Mike Twamley seconded the motion.  

 
Action: Motion carried unanimously. 
 

 
E. BOARD COMMENT, REQUESTS AND REFERRALS 

None 
 
 

F. DEPARTMENT REPORT: 
Director Holm reported on the following items:  
a. Land Use Code Review 

 
Meeting adjourned at 5:54 p.m.  
 
The next meeting will be held on Thursday, March 24, 2022 at 5:30 pm in the Delta County Administration Building, Delta, 
CO.  
 
Respectfully submitted by:  
Administrative Assistant, Kim Henderson 



STAFF REPORT

Board of Adjustment 
Board Room 

560 Dodge Street, Delta, CO 81416 

Thursday, April 28, 2022 @ 5:30 p.m.  

PLN21-005 (Klaseen) 
Consider a variance to reduce the required lot size for one lot 

in the A-35 zoning district; from 35 acres minimum to 5.030 
acres (Lot 2).  The subject property is a 41.89-acre parcel 
located on Redlands Mesa Road (Parcel: 324105300019), 

Hotchkiss. 

PROJECT INFORMATION: 
Property Owner: Bryan J. and Pamela K. Klaseen 
Applicant:  Pamela K. Klaseen  
Site Address(s):  TBD Redlands Mesa Road 
Parcel ID/Acct:  324105300019 /R025528 
Parcel Size:  41.89 Acres 
Zoning:  A-35 

RECOMMENDATION: 
Staff recommends that the Board of Adjustments (BOA): 

a) Consider required variance criteria and findings as they apply to PLN21-005 
(Klaseen);  

b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 
variance(s) for one (1) lot in the A-35 zoning designation located at TBD 
Redlands Mesa Road (Parcel 324105300019); and  

c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 



SUMMARY: 
Mr. and Mrs. Klaseen, the property owners and applicants, are seeking a 2-lot 
subdivision (Minor Plat) from an approximately 41-acre parcel with frontage on 
Redlands Mesa. The site is utilized as Agricultural land for the family Cow/Calf 
operation. The parcel has irrigation water, a corral, and irrigation piping.  

The zoning is A-35 so the minimum acreage for subdividing this parcel is 35 acres per 
lot.  The subdivision is designed to separate approximately 5-acres (Lot 2) from the 
western boundary, which would impact irrigated lands. As proposed, this Lot 2 does not 
meet standards for acreage set forth in the LUC so a variance is required.   

When this project was first presented to the County (pre-application), it was to divide 5-
acres from a 71.9-acre parcel with one existing water tap intended for use for the 
proposed Lot 2 future development. The stated purpose of subdividing was for the 
owner’s son to build a home for his family to allow him more participation in the 
Cow/Calf operation because of close proximity. Since that time, a survey determined 
the property was about 76 acres and the owners split the parcel into to two 35+ acre 
parcels, and then subsequently filed an application proposing to further subdivide the 
western 41+ acres.  Assessor records include a Warranty Deed granting ownership of 
the eastern 35 acres to Karen S. Morgan and Matthew L. Morgan.  

Variances are presented at a public hearing to the Board of Adjustments (BOA) for 
either Approval, Approval with Conditions, or Denial considering the required criteria (4) 
and findings (3).  Staff finds there are no unique physical conditions and the parcel 
could be subdivided if the BoA finds that it meets the required criteria and findings. 
Properties in the surrounding area are mostly large parcels (including some 
conservation easements) with the exception of some small lots scattered over the broad 
area. Therefore, the primary question is if the BoA finds that the hardship 
criteria/findings are met. 

The LUC requires the concurring vote of three members of a 3-member BOA, meaning 
actions by the BOA must be unanimous in order to pass. Once a decision has been 
made by the BOA, the process will either proceed with the Subdivision process if 
approved, or, if denied, the applicant will have 10 (calendar) days to appeal the BOA’s 
decision to the Board of County Commissioners (BoCC).  If the BOA finds that 
variance(s) can be approved, then staff recommends eight (8) conditions.  

DISCUSSION: 

BACKGROUND 
On April 5th, 2021, Bryan and Pamela Klaseen submitted a pre-application form 
requesting a variance to transfer 5-acres of the family ranch to their son.  A pre-
application conference was held on April 12, 2021. A letter summarizing the conference 
and explaining what is needed to complete an application package was sent on April 30,
2021. A sketch of the pre-application and associated plan is Attached for reference.  



With no activity or communication, staff sent a notice on February 16, 2022 that the 
application would expire if the requested materials were not provided, or if the applicant 
does not express interest in pursuing their request, by March 31, 2022. On March 30,
2022, Planning received an email from the applicant that stated the applicants were still 
interested in pursuing their subdivision. On April 5, 2022 the applicant submitted a 
Development Application and updated plat, requesting the subdivision presented today.  

Since the initial pre-application meeting, the applicant had a survey done of the 
approximately 76 acres that created a division of land into a 41.887-acre and 35.00-acre 
parcel. This division of land was recorded as a “Boundary Survey” on November 29, 
2021 (Reception #734786, Attached). Boundary Surveys are a type of survey meant to 
formally document existing corners of a parcel and define the (existing) boundary lines.  
A Boundary Survey is not for creating new parcel, as occurred in this case.   

That said, there is an exemption provision allowed by State Statute that excludes 
divisions of land from County subdivision regulations provided that; “the division does 
result in creating an additional lot less than 35 acres of land and/or is intended to be 
used by multiple owners”.  This exemption is also inapplicable when the property owner 
seeks to construct multiple residences on a parcel which is more than 35 acres 
[Wilkerson v Bd of County Commissioners, 872 P.2d 1269]. 

County Resolution 2003-R-027 requires “review of Street Plans for 35-acre plus 
subdivisions”.  The ranch was shown to be a 72-acre parcel with frontage on Redlands 
Mesa Road (south and east property line), which is a County road. This plat was 
recorded without any County review, including no Street Plan being submitted.  The 35-
acre parcel has since been sold the Morgan family pursuant to a Warranty Deed dated 
February 2, 2022 (Reception #736542) thereby evading the Land Use Code.  As such, 
the land division avoided dedication of Right-of-Way along Redlands Mesa Road 
abutting the eastern 35-acre parcel.   

CURRENT APPLICATION 
The application (PLN21-005) is for a 2-lot subdivision (Minor Plat) with frontage on 
Redlands Mesa Road which is a Delta County gravel road, County maintained.  

- Lot 1 (36.293 Ac) consist of irrigated agricultural land, grazing land, and corrals. 
- Lot 2 (5.030 Ac) consists of vacant, irrigated, agricultural land.  

The lot design is intended to not impact the function of the corrals.  The owner/applicant 
has stated, “This property is marginally productive and is best used for seasonal pasture 
due to insufficient irrigation water and rocky soil condition.”  

Records show the parcel to be 41.89 acres, and the parcel has been zoned per the 
Delta County Land Use Code as A-35.  The minimum acreage for subdividing this 
parcel is 35 acres per lot.  The application proposes to subdivide one parcel into two (2) 
lots where one (1) lot would be less than the 35-acre minimum.  Because Lot 2 does not 
meet the minimum requirements per the zoning designation, a variance is required to 
create the lot. 



The proposed plan illustrates splitting the property and irrigated land into two parcels 
with easements illustrating where access or utilities may cross into neighboring 
property. LUC requires a minimum frontage of 30 feet. Lot 2 (as designed) would have 
an easement to provide access, but no frontage on Redlands Mesa Road.   

Creating the 5-acre lot, as proposed, would impact irrigated land.  The applicant 
supplied information about existing irrigation for the entire 70+-acre parcel which, 
according to the application, consists of 35 shares from Overland Ditch and Reservoir 
Co., and shares from Redlands Mesa Water Users (B1) 36 shares of late season water 
& (B2) 75 shares of early season water. From the Warranty Deed, we know that the 
sale of the 35-acre parcel on February 2, 2022 included a USCDWUA water tap and 5 
shares of the Overland Ditch & Reservoir Company. As proposed, all irrigation shares 
are proposed to remain with Lot 1 (41.89 acres). 

The application states that this 5-acre parcel would take less than ½-acre of irrigated ag 
land out of ag where a house is built.  However, Lot 2 is 5.0 acres and no irrigation 
water would be assigned to this lot.  As such, there is nothing that would prevent the 
entire five (5) acres from being taken out of Ag, so staff views this as impacting 5.0 
acres of irrigated land.  The amount of irrigated land impacted could be reduced if the 
lot size is reduced.  Lots served by septic can be a minimum of 1.0 acre.   

Even without the split of irrigation shares, subdivision of land can affect irrigation 
operations. As such, an Irrigation Plan is required as part of the subdivision to describe 
how the operation of irrigation will continue, and how it will protect irrigated Ag lands 
(head gate location, pipe location, direction of flow, where/how irrigation water will be 
applied, etc.). 

Subdivision requires proof of an adequate water supply.  Prior to the 35+ acre split; it 
was noted that there was one tap for the 70+ acre parcel (USCDWUA #3439). Post 35+ 
acre subdivision, the existing tap remained with the western 41+ acre parcel (Lot 1).  An 
additional tap was acquired for, and transferred with, the eastern 35-acre lot 
(USCDWUA #3518) and USCDWUA has supplied a letter stating they would be able to 
provide another tap for the 5.030 (Lot 2) in the case of a subdivision. Prior to accepting 
a Final, the applicant must install water meters for Lots 1 & Lot 2, potential condition if 
this variance is approved.  

Engineering will have an opportunity to assess the subdivision and may request 
additional Right-of-Way (ROW) along the frontage of the 41-acre parcel abutting 
Redlands Mesa Road.  A Plat is required to illustrate the centerline of the improved road 
surfaces as well as existing rights-of-way.  The County generally requests dedication of 
right-of-way to the centerline of the roadway, except any land already dedicated and 
depending on the conditions for that area (e.g., steep slopes). Dedications are to be Fee 
Simple Title.  Any other form (easement, road petition, etc.) requires the underlying land 
owner to continue paying property taxes even though they are not able to use that land.  



There is an existing agricultural access on the 41-acre parcel utilized for cattle 
operations.  At the pre-application, Engineering also noted that the driveway and access 
to Lot 2 shall be built to county standards. With the subsequent 35+-acre split, the 
proposed subdivision has not been assessed.   

This existing agricultural access will be intensified to residential access and the eventual 
development of Lot 1 and/or Lot 2 will be subject to a Site Plan Review.  That process 
requires establishing access, address, and septic permits from the County. Staff may 
want to see a shared access for Lots 1 & 2 (Conditions 1 & 2).  Electrical and Plumbing 
permits will be obtained through the State.  

The Land Use Code requires minimum setbacks (all structures, including septic) of 25 
feet from the edge of ROW for all roads (public and private) and 15 feet from all interior 
property lines. In addition, a setback of 25 feet is required from the edge of any ditch, 
and 50 feet from the top of bank of a river, stream, or creek. These setbacks will be 
important with the eventual development of Lot 2. 

PROCESS 

Pursuant the LUC, Minor Plat (2-lot subdivisions) are handled Administratively, which 
means that the Director of Community Development and Natural Resources makes a 
final decision. The Director cannot act on the Minor Plat until/unless the Variance is 
approved.  The application checklist requested enough detail, professionally drawn, for 
the BOA to be able to make a fully informed decision on the variance.  The Minor Plat, 
with and without an aerial overlay, is attached (Attachment).  

FINDINGS
The Land Use Code (LUC) includes four (4) criteria that must all be met for granting a 
variation of lot size. In addition, there are three (3) findings that must all be met to allow 
a variance of land use regulation. These criteria/findings are listed below with an initial 
assessment by staff: 

Variation to Lot Size (Criteria): Chapter 3, Section 1.A.3 of the LUC states that the 
County may approve the creation of new lots that do not conform to the size 
requirements provided they meet four (4) criteria:   

1. The subdivision conforms to all other requirements of the Delta County Land Use 
Code. 

Staff finds that the site can support development that meets the minimum 
requirements for setbacks. The subdivision would impact about ½ acre of 
irrigated lands, according to the application, but no shares will be assigned to the 
5.030-acre property (Lot 2). Upper Surface Creek Domestic Water Users 
Association submitted a letter early this month stating that they would be able to 
provide a tap to the property. Access will need to be built to County standards 
and permitted as a residential access. 



2. The new lots have at least the minimum dimensions set out in the standards for 
the UGA zoning district (75-foot width, 30-foot frontage). 

Lot 2 as proposed has an easement for access to Redlands Mesa Road, there is 
no road frontage. Other minimum dimensions are met, as proposed (250ft by 
850ft). If the BOA finds that a variance can be approved, then staff recommends 
a redesign of the lot so that each lot/parcel meet minimum requirements set out 
in the LUC. 

3. The size and configuration of the new lot minimizes disturbance or development 
of irrigated agricultural portions of a property, and does not interfere with wildlife 
habitat. 

If the BOA finds that a variance can be approved, then staff recommends 
establishing a building envelope on Lot 1 where future development would not 
further impact the irrigated agricultural lands or wildlife habitat, where applicable.  

4. The Final Plat is annotated such that no further subdivision of each lot created by 
this subsection is allowed. 

If variance(s) is/are approved, the BOA could apply a condition that requires 
including a Plat note reflecting this restriction.     

Variance (Findings): Chapter 10, Section 2 of the LUC states that no variance shall be 
authorized unless the Board of Adjustment (BOA) makes three findings: 

1. Due to the exceptional narrowness, shallowness, or shape of the subject 
property on the effective date of this Code, or exceptional topographic conditions, 
or other extraordinary and exceptional situation or condition of the subject 
property, the strict application of a regulation in this Code would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property. 

The owner/applicant has stated, “This property is marginally productive and is 
best used for seasonal pasture due to insufficient irrigation water and rocky soil 
condition.”  

The question is if the BOA finds that holding to the strict regulations for A35 
zoning “would result in peculiar and exceptional practical difficulties to, or 
exceptional and undue hardship upon, the owner of the subject property.” 
The applicant also stated, “Having our son on site to tend the property would 
benefit the ability to utilize the property more efficiently.” 

2. A variance from strict application of the regulations at issue would relieve such 
difficulties or hardship. 



Pursuant to the Land Use Code, adequacy to sunlight for solar energy devices 
installed after January 1980 can be a possible consideration in determining 
difficulty or hardship.  Staff finds that there is no solar on the property to be 
considered in determining difficulty or hardship.   

3. The requested variance would not create a substantial detriment to the public 
good or substantially impair the intent and purpose of this Code. 

Zoning is applied broadly, but we recognize that it may not fit every situation.  
Most of the abutting properties have at least 35 acres, with the exception of one 
1.81-acre lot to the west. Staff counted 11 properties that are in or partially within 
a circle radius of one (1) square mile that contain less than 35 acres. There are 
14 that fit 35 acres or more. 

The variance process affords an avenue to request a smaller lot if required 
criteria/findings can be justified (e.g., physical constraint, hardship).  The 
proposed layout would only impact an estimated ½ acre of agricultural land. But 
the use of this property for the owner’s son to help with operations may be 
considered. Staff interprets that the exception for a variation to lot size is to 
create a single exception to address a unique situation. 

This is a critical part in determining if a variance should be approved or denied.  As 
such, staff recommends that the BOA take an action on the intent to approve, 
conditionally approve, or deny this request for a variance.  Based on that direction, staff 
will return with a resolution for the BOA to adopt.  At that point, an aggrieved party could 
appeal the BOA decision to the BoCC. 

Findings/Hardship 
The ability to approve any variance depends largely on defining unnecessary/undue 
hardship. There is no simple formula for determining, what is enough.  Hence, the BOA 
holds a quasi-judicial hearing and renders a decision based on evidence presented.  

Hardship should be more than mere inconvenience or a preference for a more lenient 
standard.  An applicant should demonstrate how their situation compares to others 
subject to the same restriction in the vicinity of their project.  For example, 1) does strict 
compliance with the Code totally prevent improvement of the property in a manner 
which is reasonable, customary and consistent with other properties in the area; or (2) 
are there conditions peculiar to the property that cause practical difficulty in strict 
compliance with the ordinance, due to significant or unjustified expense in light of the 
scope of the project, destruction or demolition of attractive features of the property, or 
similar reasons?   

An unnecessary hardship should be peculiar to the subject property, not general to the 
neighborhood or the applicant’s personal circumstances.  A hardship should not result 
from actions taken by the applicant or property owner (self-created).  For example, the 



alleged practical difficulty was not created as a result of any action taken by the 
applicant or predecessors in interest of the property which was unlawful, or which could 
have been reasonably foreseen to create difficulty in complying with the ordinance for 
future improvements. 

Another way of looking at variances is if granting it would create special privilege to 
this property that would not be granted to another property with similar conditions 
(size, shape) in the same zoning designation.  Also, that because of special 
circumstances applicable to subject property, including size, shape, topography, 
location or surroundings, the strict application of this Title is found to deprive subject 
property of privileges enjoyed by other properties in the vicinity and under identical 
zone classification. 

Arguments that tend to be legally successful include the following: 
1. That the particular physical surroundings, shape or topographical condition of the 

specific property involved would bring particular hardship upon the owner (not 
just a mere inconvenience), if the strict letter of the zoning regulation were to be 
carried out; 

2. That the conditions upon which the petition for variance relates would not be 
applicable generally to other property within the same zoning district; 

3. That the purpose of the variance is not based exclusively upon a desire to make 
more money out of the property; 

4. That the alleged difficulty or particular hardship has not been created by any 
person presently having an interest in the property or by the applicant; 

5. That the granting of the variance will not be detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood in which the 
property is located; 

6. That the proposed variance will not: 
a. Impair an adequate supply of light and air to adjacent property; 
b. Substantially increase the hazard from fire or other dangers to said property 

or adjacent property; 
c. Otherwise impair the public health, safety, comfort, morals or general welfare 

of the inhabitants of the Town/City; 
d. Diminish or impair property values within the neighborhood; 
e. Unduly increase traffic congestion in the public streets and highways; 
f. Create a nuisance; or 
g. Result in an increase in public expenditures. 

7. That the variance requested is the minimum variance that will make possible the 
reasonable use of the land, building or structure. 

CONDITIONS 
If the BoA finds that the variance can be approved per the required findings, the BoA 
could apply conditions to address issues as part of the subdivision review.  Staff has 
identified items that will be addressed as part of the subdivision, prior to accepting the 
Final Plat:



1. The Minor Plat shall illustrate the centerline of the improved road surface.  
County Engineer Owner shall determine if Right-of-Way (RoW) is to be 
dedication for Redlands Mesa Road.  Dedications to Delta County require 
acceptance by the BoCC.  Dedications are required to be Fee Simple Title.   

2. Driveway and access for Lots 1 & 2 shall be permitted and constructed to County 
standards.  County shall assess if a shared driveway is required based on the 
current configuration.   

3. The final plat shall be annotated such that no further subdivision of either lot 
created by this subsection is allowed. [Pursuant to Chapter 3, Section 1.A.3.d 
(Variations to Lot Size-Criteria)] 

4. Lots 1 & 2 shall have at least the minimum dimensions set out in the standards 
for the UGA zoning district (75-foot width, 30-foot frontage). An easement is not 
frontage, so Lot 2 will need to be revised to meet the minimum criteria.  [Pursuant 
to Chapter 3, Section 1.A.3.d (Variations to Lot Size-Criteria)].  

5. An Irrigation Plan shall be submitted describing your proposed operation of 
irrigation for Lots 1, including any easements for access to irrigation headgates 
across Lot 2.  

6. Building Envelope shall be established on Lot 1 to avoid future development from 
unnecessarily (further) encroaching on irrigated Ag lands. 

7. Prior to accepting a Final Plat, a domestic water tap shall be installed for Lot 2, 
and the applicant shall provide written proof of an active domestic water tap for 
Lot 1 (installed). 

8. The subdivision shall not encroach on existing easements (e.g., conservation, 
utility, irrigation). 

OTHER AGENCY INVOLVEMENT 

A Pre-application form was submitted on April 5, 2021 and a conference was held with 
the owner on April 12, 2021.  At that meeting, representatives from multiple County 
departments were present. The purpose of a pre-application conference (meeting) is to 
inform the applicant of pertinent regulations and identify any potential issues. The 
application was including this subdivision but from a larger, approximately 76-acre, 
parcel. 

The variance process itself does not generally involve other agencies.  However, a 
public notice was sent to neighboring property owners, interested parties, and posted on 
the subject property. When/If a subdivision is processed, it will be referred to adjacent 
property owners and agencies for a 21-day comment period which could affect the 
subdivision. 



Attached material: list, in order as attached 
 Pre-Application + Sketch  
 Boundary Survey 
 Minor Plat   
 Minor Plat (with aerial overlay) 
 Public Comments (2) 
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Kim Henderson <khenderson@deltacounty.com>

PLN21-005/Klaseen Minor (2-l0t) Subdivision

1 message

Anne Sievers Tue, Apr 19, 2022 at 12:05 PM
To: Planning@deltacounty.com, akemp@deltacounty.com, 
Cc: 

Dear Delta County Planning and Board of Adjustments,

I am an adjacent landowner on the south side of Redlands Mesa Road, and received this packet for comments in
yesterday's (April 18) mail. I own a concrete inlet structure designed by USDA Soil Conservation Service CRSC #920114,
originally owned by Fred and Anne Burritt and David and Anne Sievers. The concrete structure measures irrigation
waters and is set according to irrigation water ownership distributed by Redlands Mesa Water Users Inc.  There is a
minimum water share ownership requirement in order to have a splitbox set by the company boxsetter.
Currently, ownership of this concrete structure is shared with the Klaseens. 
I did not read in the packet mailed to me that any irrigation water is being transferred. If that is the case, I have no
comments. If however irrigation water ownership is being transferred to Lot 2, there is no way to "set" a new split for the
benefit of new Lot 2 (5.030 acres) from the existing concrete structure.  This division would need to be internally "set" by
the owners of Lots 1 and Lot 2.
Thanks,
Barney & Co., LLC
Anne Sievers

  



Nomi (Nancy) Gray

Hotchkiss, CO 8141i9

4-20-2022

Delta County Planning Dept
c/o Angie Kemp
295 W. 6th Street
Delta, CO 81416

RE: Klaseen Subdivision Variance Request

Dear Ms. Kemp

Thank you for the opportunity to comment on the above variance request.  As one can 
see from the attached neighborhood map, this area, which is currently zoned for 35-
acre lots consists primarily of large parcels in compliance with the current zoning 
regulations, with few non-conforming smaller lots.  The proposed five (5) acre parcel, 
however, would be adjacent to one of those existing non-conforming lots.

The sentiment in this neighborhood typically values large parcels, and this is evidenced 
by a good number of properties that have been placed under conservation easement in 
order to preserve the open space and agricultural lands.  In fact, a number of folks have 
used conservation easements to intentionally protect the neighborhood from 
fragmentation since until recently, there were no such protections provided by Delta 
County regulations.  It would be good to know that now that we have zoning in place 
that we could depend on appropriate zoning administration for the new land use code, 
which gives large-lot areas the protections we’ve been awaiting.

As to the variance request – I cannot claim that it will have any direct negative effect on 
my property, and in fact, I’m glad to know that in the near term, the presence of Brian’s 
son residing adjacent to Lot 1 might result in better stewardship than has been 
previously given to that property.  I’m even happier to know that future subdivision of Lot 
1 will be prohibited by a plat note.  I will comment, however, on whether I think the 
request actually meets the criteria that the Board of Adjustment is supposed to consider 
in their decision.

Generally, the resulting Lot 1 which is already irregularly shaped as a result of a recent 
subdivision will be further misshapen by removal of the 5-acre parcel (Lot 2).  The 



applicant is requesting a major variance to create a 5-acre lot in a 35-acre minimum lot 
size zone.  Lot 2 does not meet the criteria for a variance in that it lacks the 30-foot 
frontage onto the County Road.  
 
According to the LUC, the BOA must be able to find all of the three code requirements 
are met.  I doubt that there are any extraordinary or exceptional circumstances or undue 
hardships involved in this request.  I do understand that it can be difficult to get bank 
financing for a new home unless you have a separate parcel that can be encumbered 
by the bank, but this is a very typical situation.

These are my comments and observations.  I hope that the BOA will consider their 
decision carefully.  If approved, I do hope that such future divisions will be very limited in 
order to preserve the integrity of our neighborhood.  Thanks for your consideration.

Sincerely,

Nomi (Nancy) Gray
 



STAFF REPORT

Board of Adjustment 
Board Room 

560 Dodge Street, Delta, CO 81416 

Thursday, April 28, 2022 @ 5:30 p.m.  

PLN21-089 (Bower) 

Consider variances to reduce the required lot size for two (2) 
lots in the A-5 zoning district; from 5.0 acres minimum to 

1.21 acres (Lot 1) and 2.16 acres (Lot 2).  The subject 
property is a 3.37-acre parcel located at 3659 & 3663 2000 

Road (Parcel: 345534103002), Delta. 

PROJECT INFORMATION: 
Property Owner: Douglas M. Bower 
Applicant:  Douglas M. Bower 
Site Address(s):  3659 & 3663 2000 Road 
Parcel ID/Acct:  345534103002 /R018531 
Parcel Size:  3.37 Acres
Zoning:  A-5 

RECOMMENDATION: 
Staff recommends that the Board of Adjustments (BOA): 

a) Consider required variance criteria and findings as they apply to PLN21-089 
(Bower);  

b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 
variance(s) for two (2) lots in the A-5 zoning designation located at 3659 & 3663 
2000 Road (Parcel: 345534103002); and  
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c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 

SUMMARY: 
Mr. Bower, owner/applicant, is seeking a 2-lot subdivision (Minor Plat) from a 3.37-acre 
parcel with frontage on 2000 Road. There are two (2) existing residences. The 
subdivision is designed to separate existing homes and divide the lot in order to sell an 
existing residence (3663 2000 Road). 

The zoning is A-5 so the minimum acreage for subdividing this parcel is 5 acres per lot.  
As proposed, the two (2) lots do not meet standards for acreage set forth in the LUC so 
two variances are required.  Staff has verified that all structures (including septic 
systems) meet the required setbacks to proposed lot lines for Lots 1 and 2.

Variances are presented at a public hearing to the Board of Adjustments (BOA) for 
either Approval, Approval with Conditions, or Denial considering the required criteria (4) 
and findings (3). Staff finds that there is no agricultural use of this property so it could be 
subdivided if the BoA finds that it meets the required criteria and finding. There are no 
unique physical conditions, and the lot sizes in the surrounding area are larger than the 
existing 3+ acres with the exception of one 1.08-acre parcel across 2000 Road.  
Therefore, the primary question is if the BoA finds that the hardship criteria/findings are 
met to approve variances reducing lot sizes that set a precedence in this area.  

The LUC requires the concurring vote of three members of a 3-member BOA, meaning 
actions by the BOA must be unanimous in order to pass.  Once a decision has been 
made by the BOA the process can either precede with the Subdivision application or the 
applicant has 10 (calendar) days to appeal the BOA’s decision to the Board of County 
Commissioners (BoCC).  

DISCUSSION: 
The application (PLN21-089/ Bower) is for a 2-lot subdivision (Minor Plat) with frontage 
on 2000 Road (County paved road, public Right-of-Way (ROW)).  Assessor records 
show the parcel to be 3.37 acres.  The subject property has been identified as Lot 2 of 
the Sarah “B” Minor Subdivision (Reception # 537410), which was a 3-lot subdivision 
with shared access for Lots 2 & 3. 

The parcel has been zoned per the Delta County Land Use Code as A-5.  The minimum 
acreage for subdividing this parcel is 5 acres per lot.  The application proposes to 
subdivide one parcel into two (2) lots where both lots would be less than the 5-acre 
minimum.  Because proposed lots do not meet the minimum requirements per the 
zoning, variances are required to create the lots. 

The proposed plan illustrates splitting the property into two parcels each with an existing 
residence, utilities and services. The site can be generally described as adobe land with 
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heavy alkali, supporting little to no vegetation.  Easements are required where access, 
or access to utilities crosses into neighboring property.  

- Lot 1/3663 2000 Road (1.21 Ac); Residence with existing services (water tap, 
OWTS) and shared existing access along east property line off of 2000 Road.  

- Lot 2/3659 2000 Road (2.16 Ac); Residence and workshop and all services 
(water tap, OWTS). Tri-County Taps 7915 & 2974  

Engineering stated that 2000 Road is classified as a Local Access Road with a 60-foot 
Right-of-Way (30 feet from the centerline). No additional Right of Way is requested.  
Engineering also noted that the driveway and access shall be built to county standards. 
The shared drive shall be a minimum of 16-foot wide.  

As of now, there are two driveways shown on the Site Plan, County Staff has 
recommended that access be taken from the southernmost drive, so that there is a fairly 
direct path to both Lot 1 and Lot 2, instead of the northern drive that meanders along 
2000 Road.  The owner met with their neighbor and requested permission to begin that 
change.   

Chapter 3, Section 1.A.3.d (Variations to Lot Size-Criteria) states: “The final plat is 
annotated such that no further subdivision of either lot created by this subsection is 
allowed.”  The Oxford definition of “either”: “used before first of two (or occasionally 
more) alternatives that are being specified…”  Staff noted in the report for PLN21-089 
that we interpret the LUC to implicitly limit property owners to one lot that does not meet 
the minimum lot size, and not multiple variances that effectively circumvent the zoning 
for a larger subdivision.  

The Land Use Code requires minimum setbacks (all structures, including septic) of 25 
feet from the edge of ROW for all roads (public and private) and 15 feet from all interior 
property lines. In addition, a setback of 25 feet is required from the edge of any ditch, 
and 50 feet from the top of bank of a river, stream, or creek.  Staff is primarily looking at 
new property lines meeting the required setbacks.   

Where a structure and/or septic system would not meet the setback from a proposed lot 
line, there are three options: 1) Require lot lines to meet setbacks, or deny the 
subdivision as designed if that is not possible; 2) Remedy the non-conforming condition 
(relocate, remove); or 3) Consider a variance for creating a condition that does not meet 
current standards.  Generally, staff would not recommend Option #3 (in any case) 
because with granting a variance the non-conforming condition is allowed to remain.  
The intent of the Land Use code is to bring things into compliance with the current 
standards over time.   

PROCESS 
Variances are presented at a public hearing to the Board of Adjustments (BOA) for 
either Approval, Approval with Conditions, or Denial. Chapter 1, Section 6.C.4 LUC 
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requires the concurring vote of three members of a 3-member BOA, meaning actions by 
the BOA must be unanimous in order to pass.  Once a decision has been made by the 
BOA the process will either precede with the Subdivision application or the applicant 
has 10 days to appeal the BOA’s decision to the Board of County Commissioners 
(BoCC).   

Pursuant the LUC, Minor Plat (2-lot subdivisions) are handled administratively, which 
means that the Director of Community Development and Natural Resources makes a 
final decision. The Director cannot act on the Minor Plat until/unless the Variance is 
approved.  The application checklist requested enough detail, professionally drawn, for 
the BOA to be able to make a fully informed decision on the variance.  The Site Plan is 
attached (Attachment).  

The Land Use Code (LUC) includes four (4) criteria that must all be met for granting a 
variation of lot size.  In addition, there are three (3) findings that must all be met to allow 
a variance of land use regulation.  These criteria/findings are listed below with an initial 
assessment by staff: 

Variation to Lot Size (Criteria): Chapter 3, Section 1.A.3 of the LUC states that the 
County may approve the creation of new lots that do not conform to the size 
requirements provided they meet four (4) criteria:   

1. The subdivision conforms to all other requirements of the Delta County Land Use 
Code. 

Staff finds that structures including septic systems meet the required setbacks to 
proposed lot lines. There is one non-conforming shed that is proposed to be 
relocated prior to approval (Condition 1). Both lots have active, separate Tri-
County domestic water taps. Access shall be constructed to County standards if 
it does not already meet the requirements. 

2. The new lots have at least the minimum dimensions set out in the standards for 
the UGA zoning district (75-foot width, 30-foot frontage). 

The Site Plan displays that Lot 1 will have approximately 180ft of frontage on 
2000 Road and Staff has estimated that Lot 2 will have about 130ft of frontage on 
2000 Road. Both lots meet the minimum dimensions. 

3. The size and configuration of the new lot minimizes disturbance or development 
of irrigated agricultural portions of a property, and does not interfere with wildlife 
habitat. 

There is no irrigated ag land at the subject property. The site can be generally 
described as adobe land with heavy alkali supporting little to no vegetation.   
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4. The Final Plat is annotated such that no further subdivision of each lot created by 
this subsection is allowed. 

If variance(s) is/are approved, the BOA could apply a condition that requires 
including a Plat note reflecting this restriction.     

Variance (Findings): Chapter 10, Section 2 of the LUC states that no variance shall be 
authorized unless the Board of Adjustment (BOA) makes three findings: 

1. Due to the exceptional narrowness, shallowness, or shape of the subject 
property on the effective date of this Code, or exceptional topographic conditions, 
or other extraordinary and exceptional situation or condition of the subject 
property, the strict application of a regulation in this Code would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property. 

Staff finds that there are no unique physical conditions relative to shape or 
topography of the subject property. The stated purpose for these variances is for 
dividing the existing residences and their services. The question is if the BOA 
finds that holding to the strict regulations for A5 zoning “would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property.”

2. A variance from strict application of the regulations at issue would relieve such 
difficulties or hardship. 

With the removal or relocation of a non-conforming shed, all other structures 
meet the setbacks minimum.  The proposed subdivision would not impact 
irrigated lands.  

Pursuant to the Land Use Code, adequacy to sunlight for solar energy devices 
installed after January 1980 can be a possible consideration in determining 
difficulty or hardship.  Staff finds that there is no solar on the property to be 
considered in determining difficulty or hardship.   

3. The requested variance would not create a substantial detriment to the public 
good or substantially impair the intent and purpose of this Code. 

Zoning is applied broadly, but we recognize that it may not fit every situation. 
Residences are existing and this is not ag land, despite agricultural zoning.  Lot 
sizes in the surrounding area are larger than the existing 3+ acres with the 
exception of one 1.08-acre parcel across 2000 Road.  

The variance process affords an avenue to request a smaller lot if required 
criteria/findings can be justified (e.g., physical constraint, hardship).  The 
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proposed layout would not impact agricultural operations and the site has been 
developed with multiple dwellings.  However, staff interprets that the exception 
for a variation to lot size is to create a single exception to address a unique 
situation, not a subdivision. 

This is a critical part in determining if a variance should be approved or denied.  As 
such, staff recommends that the BOA take an action on the intent to approve, 
conditionally approve, or deny this request for a variance.  Based on that direction, staff 
will return with a resolution for the BOA to adopt.  At that point, an aggrieved party could 
appeal the BOA decision to the BoCC.  

Findings/Hardship 
The ability to approve any variance depends largely on defining unnecessary/undue 
hardship.  There is no simple formula for determining, what is enough.  Hence, the BOA 
holds a quasi-judicial hearing and renders a decision based on evidence presented.  

Hardship should be more than mere inconvenience or a preference for a more lenient 
standard.  An applicant should demonstrate how their situation compares to others 
subject to the same restriction in the vicinity of their project.  For example, 1) does strict 
compliance with the Code totally prevent improvement of the property in a manner 
which is reasonable, customary and consistent with other properties in the area; or (2) 
are there conditions peculiar to the property that cause practical difficulty in strict 
compliance with the ordinance, due to significant or unjustified expense in light of the 
scope of the project, destruction or demolition of attractive features of the property, or 
similar reasons.   

An unnecessary hardship should be peculiar to the subject property, not general to the 
neighborhood or the applicant’s personal circumstances.  A hardship should not result 
from actions taken by the applicant or property owner (self-created).  For example, the 
alleged practical difficulty was not created as a result of any action taken by the 
applicant or predecessors in interest of the property which was unlawful, or which could 
have been reasonably foreseen to create difficulty in complying with the ordinance for 
future improvements. 

Another way of looking at variances is if granting it would create special privilege to 
this property that would not be granted to another property with similar conditions 
(size, shape) in the same zoning designation.  Also, that because of special 
circumstances applicable to subject property, including size, shape, topography, 
location or surroundings, the strict application of this Title is found to deprive subject 
property of privileges enjoyed by other properties in the vicinity and under identical 
zone classification. 

Arguments that tend to be legally successful include the following: 
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1. That the particular physical surroundings, shape or topographical condition of the 
specific property involved would bring particular hardship upon the owner (not 
just a mere inconvenience), if the strict letter of the zoning regulation were to be 
carried out; 

2. That the conditions upon which the petition for variance relates would not be 
applicable generally to other property within the same zoning district; 

3. That the purpose of the variance is not based exclusively upon a desire to make 
more money out of the property; 

4. That the alleged difficulty or particular hardship has not been created by any 
person presently having an interest in the property or by the applicant; 

5. That the granting of the variance will not be detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood in which the 
property is located; 

6. That the proposed variance will not: 
a. Impair an adequate supply of light and air to adjacent property; 
b. Substantially increase the hazard from fire or other dangers to said property 

or adjacent property; 
c. Otherwise impair the public health, safety, comfort, morals or general welfare 

of the inhabitants of the Town/City; 
d. Diminish or impair property values within the neighborhood; 
e. Unduly increase traffic congestion in the public streets and highways; 
f. Create a nuisance; or 
g. Result in an increase in public expenditures. 

7. That the variance requested is the minimum variance that will make possible the 
reasonable use of the land, building or structure. 

OTHER AGENCY INVOLVEMENT 

A Land Use application was submitted on December 17, 2021 and a pre-application 
conference was held with the owner on January 3, 2022.  At that meeting, 
representatives from multiple County departments were present. The purpose of a pre-
application conference (meeting) is to inform the applicant of pertinent regulations and 
identify any potential issues.    

The variance process itself does not generally involve other agencies.  However, a 
public notice was sent to neighboring property owners, interested parties, and posted on 
the subject property. When/If a subdivision is processed, it will be referred to adjacent 
property owners and agencies for a 21-day comment period.   

CONDITIONS 

If the BOA finds that the variance can be approved per the required findings, staff would 
recommend conditions to address the following items as part of the subdivision, prior to 
accepting the Final Plat: 
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1. Any non-conforming structures that do not meet setbacks to proposed or 
existing property lines shall be relocated (e.g. the non-conforming shed).

2. Chapter 3, Section 1.A.3.d (Variations to Lot Size-Criteria) states: “The 
final plat is annotated such that no further subdivision of either lot created 
by this subsection is allowed.”

Attached material: list, in order as attached 
 Site Plan / Bower 





STAFF REPORT

Board of Adjustment 
Board Room 

560 Dodge Street, Delta, CO 81416 

Thursday, April 28, 2022 @ 5:30 p.m.  

PLN22-011 (Mitchell/Brill-Key) 

Consider variances to reduce the required lot size for two (2) 
lots in the A-20 zoning district; from 20.0 acres minimum to 

9.286 acres (Lot 1) and 10.173 acres (Lot 2).  The subject 
property is a 20-acre parcel located at 36908 & 36904 M50 

Road and 12401 3700 Road (Parcel: 324316400027), 
Hotchkiss. 

PROJECT INFORMATION: 
Property Owner: Roy Brill Key 
Applicant:  Dave Mitchell  
Site Address(s):  36908 & 36904 M50 Road and 12401 3700 Road 
Parcel ID/Acct:  324316400027 /R007436 
Parcel Size:  20 Acres 
Zoning:  A-20 

RECOMMENDATION: 
Staff recommends that the Board of Adjustments (BOA): 

a) Consider required variance criteria and findings as they apply to PLN22-011 
(Mitchell/Key Subdivision);  

b) Provide direction to either Approve, Conditionally Approve, or Deny lot size 
variance(s) for two (2) lots in the A-20 zoning designation located at 36908 & 
36904 M50 Road and 12401 3700 Road (Parcel 324316400027); and  



c) Authorize the Director to prepare a resolution reflecting the BOA direction, 
including evidence relative to the required findings, and conditions (as 
applicable). 

SUMMARY: 
Mr. Roy Brill Key owns a 20-acre parcel with frontage on M50 Road and 3700 Road 
with three (3) existing residences. Mr. Dave Mitchell resides in the residence located off 
of M50 Road, and has been given authority from the owner (Mr. Key) to process a 2-lot 
subdivision (Minor Plat).

The proposed plan illustrates splitting the property and irrigated land into two parcels 
each with an existing residence, utilities and services.  The subdivision is designed to 
separate existing homes and divide the property between the current owner (Mr. Key, 
12401 3700 Road) and current tenant (Mr. Mitchell, 36904 M50 Road & 36908 M50 
Road) so that agricultural operations can continue, both properties retain access to the 
North Fork of the Gunnison River, and they can each enjoy the wildlife park established 
on the parcel. The Wildlife Park was established for the purpose of restoring pheasant 
habitat, nesting material and winter feed are grown on the parcel. Mr. Key and Mr. 
Mitchell enjoy hunting in the area, and utilize their land in a way that supports the future 
success of their hobby. 

The zoning is A-20 so the minimum acreage for subdividing this parcel is 20 acres per 
lot.  As proposed, the two (2) lots do not meet standards for acreage set forth in the 
LUC so a variance is required.  Staff has verified that all structures (including septic 
systems) meet the required setbacks to proposed lot lines for Lots 1 and 2.  

Variances are presented at a public hearing to the Board of Adjustments (BOA) for 
either Approval, Approval with Conditions, or Denial considering the required criteria (4) 
and findings (3). There are no unique physical conditions, and the lot sizes in the 
surrounding area are 12+ acres.  There is agricultural use of this property and, as 
proposed, these two lots would be smaller than other parcels in the surrounding area.  
Staff finds that 9-10 acre lots could be considered generally comparable.  If the BOA 
finds that variance(s) can be approved, then staff recommends establishing building 
envelopes around existing development where future development would not impact the 
agricultural lands or the area designated as a wildlife park (Condition).  The primary 
question is if the BoA finds that the hardship criteria/findings are met to approve 
variances reducing the lot sizes in this area. 

The LUC requires the concurring vote of three members of a 3-member BOA, meaning 
actions by the BOA must be unanimous in order to pass.  Once a decision has been 
made by the BOA, the process will either move forward to begin the Subdivision or the 
applicant has 10 (calendar) days to appeal the BOA’s decision to the Board of County 
Commissioners (BoCC).



DISCUSSION: 
The application for PLN22-011(Mitchell/Brill-Key Subdivision) is a 2-lot subdivision 
(Minor Plat) with frontage on M50 Road and 3700 Road. M50 and 3700 Road are 
County roads, public Right-of-Way (ROW). Assessor records show the parcel to be 
20.00 acres.   

The parcel has been zoned per the Delta County Land Use Code as A-20.  The 
minimum acreage for subdividing this parcel is 20 acres per lot.  There is a pond, 
irrigated agricultural land, and a section of the North Fork of the Gunnison River located 
on the southeast corner of the property (approximately 50 feet of frontage). The 
property is currently being utilized for residential and agricultural purposes.  

The application proposes to subdivide one parcel into two (2) lots where both lots would 
be less than the 20-acre minimum: 

- Lot 1; 9.286-acre lot with 2 existing residences (36904 M50 Road, 36908 M50 
Road), a storage/coop, a storage shed, and part of an existing, irrigated Ag Field.  
Lot 1 is configured to retain a strip of access to the River, and the pond for duck 
hunting.  

- Lot 2; 10.173-acre lot with one existing residence (12401 3700 Road) and part of 
an existing, irrigated Ag Field.  Although this residence is located within the 
floodplain, staff determined that it was elevated so the finished floor is above the 
floodplain (as required). 

Because each of the proposed lots do not meet the minimum requirements per the 
zoning of the parcel, variances must be approved before the subdivision can be 
considered.  Under the 2021 Delta County Land Use Code, a Minor Plat (2-lot 
subdivision) is subject to administrative review, meaning the Director can approve a 
Minor Plat if the variances are approved by the BOA.  In this case, the Board of County 
Commissioners will need to accept the Final Plat because of the road dedications.   

There are three (3) addresses, one for each residence on the subject property. 
Originally, two (2) residences were built along M50 Road. A separate residence was 
built off 3700 Road with the intent to divide the property.   

Access exists for each individual address, meaning there are two existing points of 
access off of M-50 Road (Lot 1).  A separate access was created off of 3700 Road 
using what is illustrated as a gravel access road.  Engineering noted that the driveway 
and access to Lot 2 is currently paved as 10-feet wide, but Road & Bridge confirmed 
that there is 16-feet of usable space with gravel shoulders, meeting County rural 
driveway standards. 

Currently, the two homes on Lot 1 (36904 & 36908 M50 Road) share a septic system. 
(OWTS Permit # 032-22, 197-21, 004-88). A permit from Environmental Health has 
been granted for an engineered septic system, which will be installed to service the 
second residence. Based on a statement from the applicant, OWTS will be installed so 
that each residence is on its own system prior to the subdivision.  



The Land Use Code requires minimum setbacks (all structures, including septic) of 25 
feet from the edge of ROW for all roads (public and private) and 15 feet from all interior 
property lines. In addition, a setback of 25 feet is required from the edge of any ditch, 
and 50 feet from the top of bank of a river, stream, or creek. Staff has confirmed that 
new property lines meet all of the required setbacks.  

The following are some initial comments relative to the subdivision that will apply if the 
variance is approved and a plat is processed: 

To create a new lot/parcel requires proof of an adequate water supply.  The applicant 
informed staff that there is a 50-foot deep well on the property that can serve the entire 
property, and a water quality and quantity test will be submitted to Planning prior to 
subdivision approval.  To use well water with both parcels, a well sharing agreement will 
need to be provided between Lots 1 & 2.   

Staff requires a Plat to include the centerline of the improved road surface.  Based on 
that, the County generally requests dedication to the centerline of the roadway, except 
any land already dedicated and depending on the conditions for that area (e.g. steep 
slopes). The proposed plat illustrates dedicating the requested 30 feet of ROW each for 
M50 and 3700 Roads (a total of 0.692 Ac). 

Engineering stated that M50 Road is classified as a Local Service Road with a 60-foot 
Right-of-Way (30 feet from the centerline). Currently, the road is a 40-foot (20-foot from 
the centerline) according to County records. Engineering is requesting an additional 10 
feet of Right-of-Way (ROW) along the frontage of M50 Road as part of this subdivision. 
A Quit Claim Deed will be necessary to dedicate this ROW in Fee Simple Title. 

Engineering also stated that 3700 Road is classified as a Local Service Road with a 60-
foot Right-of-Way (30 feet from the centerline). Currently, the road is a 40-foot (20-foot 
from the centerline) according to County records. Engineering is requesting 10 feet of 
Right-of-Way (ROW) along the frontage of 3700 Road as part of this subdivision.  A Quit 
Claim Deed will be necessary to dedicate this ROW in Fee Simple Title. 

There are two shares of Sheppard Wilmot Water currently assigned to the property.  
The intent is to split irrigation equally with one (1) share assigned to each lot.  An 
Irrigation Plan is required as part of the subdivision to describe how the owner proposes 
shares to be assigned (source and quantity) and also to specify the operation of 
irrigation and how it will protect irrigated Ag lands (head gate location, pipe location, 
direction of flow, where/how irrigation water will be applied, etc.). The plat will need to 
accurately illustrate any easements for water ditches/lines affected by this project.  

Easements will be required where irrigation, utility and/or access cross property lines to 
serve another lot. In addition, easements must be illustrated where access to utilities 
crosses into neighboring property. 



FINDINGS 
The Land Use Code (LUC) includes four (4) criteria that must all be met for granting a 
variation of lot size.  In addition, there are three (3) findings that must all be met to allow 
a variance of land use regulation.  These criteria/findings are listed below with an initial 
assessment by staff: 

Variation to Lot Size (Criteria): Chapter 3, Section 1.A.3 of the LUC states that the 
County may approve the creation of new lots that do not conform to the size 
requirements provided they meet four (4) criteria:   

1. The subdivision conforms to all other requirements of the Delta County Land Use 
Code. 

Existing developments have been reviewed, all of which meet the minimum 
requirements for setbacks including setbacks from the proposed lot line. The 
subdivision would not significantly impact irrigated lands. The applicant has 
obtained access, address, and septic permits (County approvals) to existing 
homes that are located on each lot.   

2. The new lots have at least the minimum dimensions set out in the standards for 
the UGA zoning district (75-foot width, 30-foot frontage). 

The subject property has about 300ft of frontage on M50 Road and 600ft of 
frontage on 3700 Road. 

3. The size and configuration of the new lot minimizes disturbance or development 
of irrigated agricultural portions of a property, and does not interfere with wildlife 
habitat. 

If the BOA finds that variances can be approved, then staff recommends 
establishing building envelope(s) around existing development where future 
development would not impact the agricultural lands or wildlife park and bird 
habitat. 

4. The Final Plat is annotated such that no further subdivision of each lot created by 
this subsection is allowed. 

If variance(s) is/are approved, the BOA could apply a condition that requires 
including a Plat note reflecting this restriction.     

Variance (Findings): Chapter 10, Section 2 of the LUC states that no variance shall be 
authorized unless the Board of Adjustment (BOA) makes three findings: 

1. Due to the exceptional narrowness, shallowness, or shape of the subject 
property on the effective date of this Code, or exceptional topographic conditions, 
or other extraordinary and exceptional situation or condition of the subject 



property, the strict application of a regulation in this Code would result in peculiar 
and exceptional practical difficulties to, or exceptional and undue hardship upon, 
the owner of the subject property. 

Staff finds that there are no unique physical conditions relative to shape or 
topography of the property but that the location along the river and with the duck 
pond/ wildlife park status of a section of the property does lend itself to unique 
physical conditions. The stated purpose for these variances is for dividing the 
existing residences and their services amongst the parties evenly. The question 
is if the BOA finds that holding to the strict regulations for A20 zoning “would 
result in peculiar and exceptional practical difficulties to, or exceptional and 
undue hardship upon, the owner of the subject property.”

2. A variance from strict application of the regulations at issue would relieve such 
difficulties or hardship. 

Pursuant to the Land Use Code, adequacy to sunlight for solar energy devices 
installed after January 1980 can be a possible consideration in determining 
difficulty or hardship.  Staff finds that there is no solar on the property to be 
considered in determining difficulty or hardship.   

3. The requested variance would not create a substantial detriment to the public 
good or substantially impair the intent and purpose of this Code. 

Zoning is applied broadly, but we recognize that it may not fit every situation.  
Most of the abutting properties have at least 20 acres, but there are some 
smaller lots (2.75 Ac, 2.31 Ac, 12.04 Ac,18.9 Ac just to the northeast). To the 
northwest, along highway 133, there are many small lots, especially on the north 
side of 133 where zoning is A5. Highway 133 is less than a half-mile from the 
subject property. 

The variance process affords an avenue to request a smaller lot if required 
criteria/findings can be justified (e.g., physical constraint, hardship).  The 
proposed layout would not impact agricultural operations and the site has been 
developed with multiple dwellings.  However, staff interprets that the exception 
for a variation to lot size is to create a single exception to address a unique 
situation, not a subdivision. 

This is a critical part in determining if a variance should be approved or denied.  As 
such, staff recommends that the BOA take an action on the intent to approve, 
conditionally approve, or deny this request for a variance.  Based on that direction, staff 
will return with a resolution for the BOA to adopt.  At that point, an aggrieved party could 
appeal the BOA decision to the BoCC.  

Findings/Hardship 



The ability to approve any variance depends largely on defining unnecessary/undue 
hardship. There is no simple formula for determining, what is enough.  Hence, the BOA 
holds a quasi-judicial hearing and renders a decision based on evidence presented.  

Hardship should be more than mere inconvenience or a preference for a more lenient 
standard.  An applicant should demonstrate how their situation compares to others 
subject to the same restriction in the vicinity of their project.  For example, 1) does strict 
compliance with the Code totally prevent improvement of the property in a manner 
which is reasonable, customary and consistent with other properties in the area?; or (2) 
are there conditions peculiar to the property that cause practical difficulty in strict 
compliance with the ordinance, due to significant or unjustified expense in light of the 
scope of the project, destruction or demolition of attractive features of the property, or 
similar reasons?   

An unnecessary hardship should be peculiar to the subject property, not general to the 
neighborhood or the applicant’s personal circumstances.  A hardship should not result 
from actions taken by the applicant or property owner (self-created).  For example, the 
alleged practical difficulty was not created as a result of any action taken by the 
applicant or predecessors in interest of the property which was unlawful, or which could 
have been reasonably foreseen to create difficulty in complying with the ordinance for 
future improvements. 

Another way of looking at variances is if granting it would create special privilege to 
this property that would not be granted to another property with similar conditions 
(size, shape) in the same zoning designation.  Also, that because of special 
circumstances applicable to subject property, including size, shape, topography, 
location or surroundings, the strict application of this Title is found to deprive subject 
property of privileges enjoyed by other properties in the vicinity and under identical 
zone classification. 

Arguments that tend to be legally successful include the following: 
1. That the particular physical surroundings, shape or topographical condition of the 

specific property involved would bring particular hardship upon the owner (not 
just a mere inconvenience), if the strict letter of the zoning regulation were to be 
carried out; 

2. That the conditions upon which the petition for variance relates would not be 
applicable generally to other property within the same zoning district; 

3. That the purpose of the variance is not based exclusively upon a desire to make 
more money out of the property; 

4. That the alleged difficulty or particular hardship has not been created by any 
person presently having an interest in the property or by the applicant; 

5. That the granting of the variance will not be detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood in which the 
property is located; 

6. That the proposed variance will not: 
a. Impair an adequate supply of light and air to adjacent property; 



b. Substantially increase the hazard from fire or other dangers to said property 
or adjacent property; 

c. Otherwise impair the public health, safety, comfort, morals or general welfare 
of the inhabitants of the Town/City; 

d. Diminish or impair property values within the neighborhood; 
e. Unduly increase traffic congestion in the public streets and highways; 
f. Create a nuisance; or 
g. Result in an increase in public expenditures. 

7. That the variance requested is the minimum variance that will make possible the 
reasonable use of the land, building or structure. 

OTHER AGENCY INVOLVEMENT 

A Land Use application was submitted on February 3, 2022 and a conference was held 
with the owner on February 15, 2022.  At that meeting, representatives from multiple 
County departments were present to identify applicable regulations and address 
potential issues.  The purpose of a pre-application conference (meeting) is to inform the 
applicant of pertinent regulations and identify any potential issues.    

The variance process itself does not generally involve other agencies.  However, a 
public notice was sent to neighboring property owners, interested parties, and posted on 
the subject property. When/If a subdivision is processed, it will be referred to adjacent 
property owners and agencies for a 21-day comment period.   

CONDITIONS 

If the BOA finds that the variances can be approved per the required findings, staff 
would recommend conditions to address the following items as part of the subdivision, 
prior to accepting the Final Plat: 

1. Chapter 3, Section 1.A.3.d (Variations to Lot Size-Criteria) states: “The final plat 
is annotated such that no further subdivision of either lot created by this 
subsection is allowed.” 

2. Owner shall dedicate the section of ROW M50 Rd of ROW 3700 Rd displayed on 
the plat to Delta County for acceptance by the BoCC 

3. An Irrigation Plan will be submitted. 

4. A Well Sharing Agreement will be submitted to avoid any future disputes for 
future owners. A well (permit # 85878) quantity and quality report will also be 
submitted. 

5. Installation of OWTS for residence on Lot 1 will be completed. 



6. Building Envelopes shall be established surrounding existing development to 
avoid future development encroachment on irrigated Ag or the wildlife park. 

Attached material: list, in order as attached 
● Minor Plat/ Mitchell-Brill Key 
● Minor Plat/ Mitchell-Brill Key (with aerial overlay) 
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